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SUMMARY

U.S. Cellular is pleased to have the opportunity to participate in the Commission’s rule-
making aimed at reforming and modernizing universal service rules and policies that have out-
lived their relevance and effectiveness in today’s broadband world. While U.S. Cellular supports
many of the proposals and initiatives reflected in the Notice, it also has substantial concerns re-
garding critical aspects of the Commission’s plan. These are summarized in the following sec-
tions.

PRINCIPAL CONCERNS

U.S. Cellular has two principal concerns with the Commission’s universal service reform
proposals. The first is that, although the Commission acknowledges in the Notice the growing
importance of mobile broadband networks because of the opportunities they provide for econom-
ic growth and improvements in our quality of life, several of the Commission’s key proposals
would make it difficult to realize these opportunities. The proposals would in fact impair the dep-
loyment of mobile broadband networks in rural and high-cost areas. Without a long-term plan to
ensure that support is sufficient to provide rural areas with access to high-quality mobile broad-
band service, carriers will not invest in any area that does not offer a return on investment.

The second concern is that the Commission, in developing its Connect America Fund
proposals, has paid little attention to its principle of competitive neutrality. While the Commis-
sion makes a general assertion in the Notice that its proposal to support broadband is competi-
tively neutral, many of its key proposals conflict with the Commission’s longstanding commit-
ment to establish and manage universal service support mechanisms in a competitively neutral

manner.



U.S. Cellular has previously proposed that two separate CAF funds should be established,
one for fixed broadband, and one for mobile broadband, with support structured in a manner that
would adjust the current imbalance in funding for fixed and mobile networks. The appropriate
goal should be to ensure that support is sufficient to provide rural citizens with access to both
fixed and mobile broadband services. Adopting U.S. Cellular’s proposal would further President
Obama’s goal to invest in the next generation of high-speed wireless coverage for 98 percent of
Americans, and would also ensure that CAF funding mechanisms are competitively neutral.

U.S. Cellular highlights these two principal concerns, and summarizes other issues raised
in its Comments, in the following paragraphs.

THE COMMISSION MUST ACT WITHIN ITS DELEGATED AUTHORITY

A central component of the Commission’s effort to reform its universal service system is
its proposal to treat broadband as a supported service pursuant to Section 254 of the Communica-
tions Act of 1934. This proposal is seriously flawed, however, because the Commission is at-
tempting to proceed with adding broadband to the list of supported services without first having
requested a recommended decision from the Federal-State Joint Board on Universal Service.
U.S. Cellular urges the Commission to commence a Joint Board proceeding to determine wheth-
er the tests for defining broadband as a supported service pursuant to Section 254(c)(1) have
been met, and to advise the Commission regarding how best to support broadband consistent
with Title Il of the Act.

In addition, the Commission lacks statutory authority to adopt a single-winner reverse
auction mechanism because such a mechanism would not comport with the mandate of the Tele-

communications Act of 1996 to promote local competition, it would require extensive regulation
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(contrary to the Commission’s claims), and it would not be consistent with principles established
in Section 254(b) of the Act.
REVERSE AUCTION MECHANISM

Even if the Commission had statutory authority to adopt a reverse auction mechanism,
which is untested as a means of disbursing universal service support, there are numerous policy
reasons supporting the view that it should not do so. For example, reverse auctions would install
a dominant service provider in areas receiving support, would impede competitive entry, would
create anti-consumer and anti-competitive incentives that would require Commission oversight
and enforcement, and would not be effective in promoting private investment in broadband.

For these reasons, U.S. Cellular encourages the Commission to rely on a forward-looking
cost model, rather than a reverse auction mechanism, for the disbursement of CAF support. The
Commission proposes in the Notice to use such a cost model to provide support to rural incum-
bent local exchange carriers in certain circumstances, and U.S. Cellular suggests that the Com-
mission’s proposed use of a cost model should be expanded to encompass all CAF support dis-
bursements.

THE PATH TO REFORM

Broadband Service Metrics.—U.S. Cellular supports establishing 4 Mbps (download)
and 1 Mbps (upload) as the initial broadband speed threshold. This would be the best means of
meeting National Broadband Plan goals for providing broadband access to everyone in the Unit-
ed States. This speed threshold should be used as a proxy for defining other broadband capabili-
ties, except that mobility should be defined as a separate broadband metric.

U.S. Cellular opposes any rule that would require eligible telecommunications carriers to

periodically test their broadband networks to measure compliance with performance metrics, and
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also favors the use of speed measurement criteria that reflect the unique characteristics of mobile
broadband networks, including the fact that network capacity per user typically changes over
time as the number of users in a given network sector increases and decreases.

Reasonably Comparable Rates and Services.—It is critically important that the Com-
mission develop universal service reforms that are successful in bringing affordable broadband
to rural and high-cost areas throughout America. An effective way to accomplish this would be
to establish a national rate benchmark based on average urban rates (an approach that could be
based on the Commission’s current mechanisms for providing high-cost support to non-rural car-
riers). U.S. Cellular suggests that the Commission should adopt a benchmark of not more than
125 percent of nationwide urban rates. The Commission also should apply the statutory principle
of reasonable comparability to services as well as rates, since doing so would help to ensure that
consumers in rural and high-cost areas have access to broadband services (including mobile
broadband services) that are comparable to those available in urban areas.

The Commission also seeks comment on the methods it should use to assess whether
rates for supported services are affordable, and U.S. Cellular recommends that the Commission
could rely on subscribership penetration rates for fixed and mobile broadband services as a basis
for evaluating the affordability of broadband, and should also measure trends in the level of av-
erage consumer expenditures for fixed and mobile broadband services, as a further indicator of
affordability.

NEAR-TERM REFORMS

Support for Rural Incumbents.—U.S. Cellular favors a gradual transition of Interstate

Access Support funding to the new CAF mechanisms. The transition should not begin until the

Commission is prepared to commence the disbursement of support from these new mechanisms,
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and the transition should then proceed gradually at a pace that is coordinated with the ramp up of
CAF funding.

Support for Competitive ETCs.—Competitive ETCs’ existing high-cost support should
not be phased down by the Commission until replacement funding mechanisms have been
adopted and have been made operational. Phasing down existing support without fully imple-
menting replacement mechanisms would have the same effect on competitive ETCs as a “flash
cut” reduction in their support, because their ability to continue using support to deploy infra-
structure and provide services would be disrupted.

The Commission also should ensure that support currently received by competitive ETCs
not be phased down unless the Commission also phases down support for rural incumbent LECs.
Whatever phase-down period is adopted must be the same for all participants. Such an approach
would be consistent with the Commission’s principle of competitive neutrality. In transitioning
to CAF, U.S. Cellular supports a phase-down period for wireless carriers of ten years, with com-
parable phase-down periods applied with respect to any measures designed to transition rural in-
cumbent LECs to the Commission’s new USF mechanisms.

For example, U.S. Cellular has suggested a gradual transition of the existing IAS funding
mechanism into the new CAF support mechanisms. Applying a ten-year period for transitioning
IAS to CAF would be an appropriate glide path that would minimize disruptions that could be
caused by a more accelerated transition.

In addition, any phase down of competitive ETC funding that occurs during the first
phase of CAF implementation should not be used to reduce the overall size of the Universal Ser-
vice Fund. Although U.S. Cellular supports the Commission’s commitment to fiscal responsibili-

ty, this commitment must be balanced against the need to ensure that support mechanisms are
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sufficient to achieve the statutory goals for universal service. Using phased-down competitive
ETC support to reduce the size of the Fund would risk sidetracking the Commission’s objectives
to modernize and refocus USF to make affordable broadband available to all Americans, and to
accelerate the transition from circuit-switched to IP networks.

Further, a useful near-term step the Commission should take to promote broadband dep-
loyment is to clarify and confirm that ETCs are permitted under existing law to use their current
high-cost support to deploy joint-use networks capable of providing both voice and broadband
services.

Finally, the Commission should reject any suggestion that the phase down of competitive
ETC support should be accelerated by immediately treating a wireless family plan as a single
line for purposes of support calculations. This would amount to a flash-cut reduction in competi-
tive ETC support, would not be competitively neutral, and would conflict with the Commission’s
commitment to design mechanisms to accelerate mobile broadband deployment..

THE FIRST PHASE OF CAF

Funding Cap.—U.S. Cellular opposes the use of a reverse auction mechanism, and there-
fore also objects to the Commission’s proposal to use the first phase of the transition to CAF to
test the proposed auction mechanism. If the Commission, however, decides to proceed with its
plans for Phase I, then the Commission should not impose a rigid budget for the level of Phase |
disbursements, but instead should establish a flexible budget that could be adjusted to accommo-
date the Commission’s own concerns regarding the high costs that would be required to ensure
ubiquitous mobile coverage and very-high-speed broadband for every American.

Funding Pre-Existing Deployment Plans.—U.S. Cellular opposes the Commission’s

proposal to limit Phase | CAF funding to new, or incremental, capacity or deployment to which
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an ETC has not already committed. Many such commitments have been made pursuant to five-
year plans submitted to states or to the Commission in connection with ETC designations. In
some cases, the interim cap on competitive ETCs’ high-cost support has interfered with the abili-
ty of wireless carriers to meet these commitments. This problem should not be compounded by
making these deployment projects ineligible for Phase | CAF support. If the Commission, how-
ever, does take this approach, then U.S. Cellular suggests that the Commission should make an
exception to this limitation to take into account, and reduce the impact of, the effects of the inte-
rim cap on competitive ETCs’ high-cost support.

Areas Eligible for Phase | CAF Support.—U.S. Cellular supports the use of unserved
housing units as the basis for determining the baseline number of unserved units in an area re-
ceiving support, since this would work as a reasonable surrogate for population. U.S. Cellular
also suggests that the Commission should not expand this measurement to include elements such
as businesses or community anchor institutions. U.S. Cellular is also concerned that the Commis-
sion’s proposal to use census blocks as the basis for bidder-defined service areas receiving CAF
support would not be consistent with Section 214(e)(5) of the Communications Act.

U.S. Cellular supports the Commission’s proposal to require rural carriers to disaggregate
support within their existing study areas beginning in 2012, since this would be an effective
means of targeting support more directly to the areas with greatest need. Disaggregation would
give incentives to wireless carriers to deploy networks increase their level of service in areas
with the highest costs that are most in need of additional facilities.

The Commission also should begin a process in the near term to redraw incumbent LECs’
study areas for purposes of determining eligibility for support in the second phase of CAF, since

this would benefit rural consumers by more narrowly targeting support to areas with the highest

Xi



costs. If the Commission decides to initiate such a process, then all current ETCs should be re-
quired to reapply for ETC designations for the new study areas. Finally, there would not be any
reasonable basis, in U.S. Cellular’s view, for the Commission to carve out of study areas receiv-
ing support those portions in which unsubsidized competition is present, since there is no evi-
dence that doing so would advance universal service or competitive goals.

CAF IN THE LONGER TERM

Funding Only One Provider in a Service Area.—U.S. Cellular opposes the Broadband
Plan recommendation that there should be not more than one subsidized service provider in a
service area. This approach would conflict with the judicial interpretation that universal service
support mechanisms, in order to comply with the Communications Act, must not only be suffi-
cient to preserve and advance universal service, but also must be competitively neutral. In addi-
tion, there is little basis for the view that the recommended approach is necessary to advance the
Commission’s universal service goals. In fact, providing support that is sufficient to ensure that
rural areas have access to both fixed and mobile voice and broadband networks will foster better
network quality for rural consumers and stimulate innovation in rural areas that would not oth-
erwise occur.

Capping Overall Support in Phase Il of CAF.—The Commission should not adopt its
proposal to cap ongoing support in the second phase of CAF at annual amounts equal to the size
of the current high-cost program in 2010. In Section 254(b)(3) of the Communications Act, Con-
gress directed that the Commission should ensure that support is sufficient to ensure that rural
consumers have access to advanced information and telecommunications services that are rea-
sonably comparable to those available in urban areas. A cap which results in insufficient support

being provided to disseminate the supported services violates the Act. Instead of imposing a cap,
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the Commission should act on universal service contribution reform. Given that the cap would be
in direct conflict with President Obama’s commitment to spur the deployment of mobile broad-
band networks, the Commission should reject any up-front imposition of a funding cap, in favor
of relying on its overall reform proposals to control costs and thereby control the contribution
burden borne by consumers.

The “Competitive Bidding Everywhere” Proposal.—The Commission seeks comment
on two long-term approaches to CAF funding: use reverse auctions for all funding, or offer the
“carrier of last resort” in each service area a “right of first refusal” to be the sole provider of both
voice and broadband in that area, for a specified amount of ongoing support.

As a general matter, U.S. Cellular opposes any use of reverse auction mechanisms for the
disbursement of CAF support, believing instead that a forward-looking economic cost model
would better serve consumers by driving the efficient use of CAF support. Of the two funding
approaches proposed by the Commission, the ROFR mechanism is the greater of two evils. The
ROFR option would not be market-driven, and would shut off access to universal service support
for mobile broadband service providers in service areas that would become the exclusive territo-
ry of rural incumbent LECs that choose the ROFR option. Use of a forward-looking cost model
is the better alternative as it will deliver far more benefits to rural areas, in a far more efficient

manner.
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United States Cellular Corporation (“U.S. Cellular”), by counsel, hereby submits these
Comments, pursuant to the Commission’s Notice of Proposed Rulemaking and Further Notice of

Proposed Rulemaking in the above-captioned proceeding.®

! Connect America Fund, WC Docket No. 10-90, A National Broadband Plan for Our Future, GN Docket
No. 09-51, Establishing Just and Reasonable Rates for Local Exchange Carriers, WC Docket No. 07-135,
High-Cost Universal Service Support, WC Docket No. 05-337, Developing an Unified Intercarrier Com-
pensation Regime, CC Docket No. 01-92, Federal-State Joint Board on Universal Service, CC Docket No.
96-45, Lifeline and Link-Up, WC Docket No. 03-109, Notice of Proposed Rulemaking and Further Notice
of Proposed Rulemaking, FCC 11-13, 2011 WL 466775 (rel. Feb. 9, 2011) (“Notice”). The due date for
comments on sections of the Notice addressed in these Comments is April 18, 2011. See Comment and Re-



U.S. Cellular provides Personal Communications Service and cellular services in 44 Met-
ropolitan Statistical Areas, 100 Rural Service Areas, one Major Trading Area, and numerous Ba-
sic Trading Areas throughout the Nation. U.S. Cellular has received eligible telecommunications
carrier (“ETC”) status and is currently receiving high-cost support for its operations in Illinois,
lowa, Kansas, Maine, Missouri, Nebraska, New Hampshire, New York, North Carolina, Okla-
homa, Oregon, Tennessee, Virginia, Washington, West Virginia, and Wisconsin.

l. INTRODUCTION.

The Notice reflects a dedicated effort by the Commission to undertake the task of funda-
mentally reforming and modernizing its Universal Service Fund (the “Fund” or “USF”) system,
recognizing that universal service “has been at the core of the Commission’s mandate since its

"2 U.S. Cellular commends the Commission for this effort.

founding.

Many of the Commission’s proposals illustrate its commitment to reshape the Fund in a
manner that will better address the challenge of achieving ubiquitous broadband deployment.
U.S. Cellular is concerned, however, that the Commission is proposing a new regulatory regime
that would fail in many respects to capitalize on the enormous benefits that mobile broadband is
capable of bringing to all Americans, and that would treat as largely irrelevant the Commission’s
principle of competitive neutrality.

U.S. Cellular discusses these concerns in the following sections, focusing in particular on

the disadvantages of the Commission’s reverse auction proposal, the shortcomings of the its pro-

posals for the transition to its proposed Connect America Fund (“CAF”) mechanisms, its ill-

ply Comment Dates Established for Comprehensive Universal Service Fund and Intercarrier Compensation
Reform Notice of Proposed Rulemaking and Further Notice of Proposed Rulemaking, CC Docket No. 96-
45, 01-92, WC Docket Nos. 03-109, 05-337, 07-135, 10-90, and GN Docket No. 09-51, Public Notice, DA
11-411 (rel. Mar. 2, 2011) at 1.



advised proposal to place an up-front cap on ongoing CAF funding, and its disproportionate em-
phasis on favoring the totem of fiscal responsibility to the potential detriment of other universal
service principles and goals.

U.S. Cellular also discusses its concern that a critical element of the Commission’s pro-
posed reforms—namely, treating broadband as a supported service pursuant to Section 254 of the
Communications Act of 1934 (“Act”)—is seriously flawed because the Commission’s proposal
has not been made pursuant to a recommendation from the Federal-State Joint Board on Univer-
sal Service (*Joint Board”).

I, BRINGING MOBILE BROADBAND TO RURAL AMERICA.

Mobile broadband services and applications are becoming an increasingly important part
of American life. As President Obama has explained, “[f]lor our families and our businesses,
high-speed wireless service [is] how we’ll spark new innovation, new investment, new jobs.””
The Commission echoes these views in the Notice, observing that “[m]obile voice and mobile
broadband services are playing an increasingly prominent role in modern telecommunications.
Given the important benefits of and the strong consumer demand for mobile services, ubiquitous

mobile coverage must be a national priority.”* In addition, the National Broadband Plan has

pointed to the substantial growth of mobile broadband.®

% Notice at para. 2.

% President Barack Obama, Remarks by the President on the National Wireless Initiative in Marquette,
Michigan, at 6 (Feb. 10, 2011) (“President Obama Remarks”) (unpaginated transcript). See U.S. Cellular
Comments, WC Docket No. 10-90, GN Docket No. 09-51, WC Docket No. 05-337, NBP Notice # 19
(filed Dec. 7, 2009) (“U.S. Cellular Dec. 2009 Comments”) at 10 (indicating that “mobile broadband ap-
plications are becoming a larger part of American life”).

* Notice at para. 241. See Reexamination of Roaming Obligations of Commercial Mobile Radio Service
Providers and Other Providers of Mobile Data Services, WT Docket No. 05-265, Order on Reconsidera-
tion and Second Further Notice of Proposed Rulemaking, 25 FCC Rcd 4181, 4182-83 (para. 3) (2010)
(“Data Roaming Reconsideration Order”):



A report released by the Commission last month further illustrates the importance of mo-
bile broadband services. The report shows that, during the first half of 2010, subscribership for
mobile wireless devices and data plans for full Internet access increased from 55.8 million to
71.2 million, an increase of 27.6 percent. During the same period, fixed broadband connections
increased only 1.2 percent, from 80.7 million to 81.7 million.®

Chairman Genachowski has pointed out that “the Broadband Plan . . . placed unprece-
dented emphasis on mobile broadband, because few sectors of our economy offer greater oppor-

»l

tunities for economic growth and improvements to our quality of life[,]”" and the Chairman em-

»8

phasized that “[t]he hunger for mobility is even greater than many imagined a year ago”” when

the Broadband Plan was issued.

Broadband deployment is a key priority for the Commission, and the deployment of mo-
bile data networks will be essential to achieve the goal of making broadband connectivity
available everywhere in the United States. We also seek to foster competition and the de-
velopment of mobile data services with seamless and ubiquitous coverage. Ubiquitous
coverage will enhance the unique social and economic benefits that a mobile service pro-
vides by enabling consumers to access information wherever they are, while competition
will help to promote investment and innovation and protect consumer interests.

® See Omnibus Broadband Initiative, FCC, CONNECTING AMERICA: THE NATIONAL BROADBAND PLAN
(Mar. 16, 2010) (“NBP” or “Broadband Plan”) at 76:

The use of wireless broadband is growing rapidly, primarily in the area of mobile connec-
tivity . . . . Key drivers of this growth include the maturation of third-generation (3G)
wireless network services, the development of smartphones and other mobile computing
devices, the emergence of broad new classes of connected devices and the rollout of
fourth-generation (4G) wireless technologies such as Long Term Evolution (LTE) and
WIiMAX.

® Industry Analysis and Tech. Div., WCB, FCC, “Internet Access Services: Status as of June 30, 2010,” at
3 & Table 1. See Notice at para. 8 (footnote omitted) (noting that “[m]obile services are vastly more
prominent than even a few years ago—more than 27 percent of adults live in households with only wire-
less phones”).

" Chairman Julius Genachowski, FCC, Remarks on Broadband, at 5 (Mar. 16, 2011) (“Chairman Gena-
chowski Remarks”).

8 1d. Chairman Genachowski noted, for example, that mobile online shopping increased from $1.4 billion
to $4 billion from 2009 to 2010, and that the number of downloaded mobile applications increased from
300 million to 5 billion during the same period. Id.
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Less than two weeks ago the Commission again emphasized the growing importance of
advanced mobile broadband technologies, finding that:

Commercial mobile data services provided over advanced mobile broadband

technologies have become an increasingly significant part of the lives of Ameri-

can consumers and the shape of the mobile industry. Mobile data services increa-

singly are used for a variety of both personal and business purposes, including

back-up communications during emergencies and for accessibility. Data traffic

has risen sharply over the past few years as a result of the increased adoption of
smartphones combined with increased data consumption per device.®

This growing importance of mobile broadband underscores the plight currently faced by
many Americans in rural areas. The Commission has acknowledged the problem, indicating that
“there remain many areas of the country where people live, work, and travel that lack mobile
voice coverage, and still larger geographic areas that lack current generation mobile broadband
coverage.”'® U.S. Cellular has warned that there are “ever widening gaps [in the availability of
mobile broadband] between ‘have’ and ‘have-not’ consumers [that] present significant chal-
lenges to providing employment, health care, and basic public safety.”**

The challenge to government policymakers is clear: Mobile broadband is important for
consumers, businesses, educational and other institutions, and the national economy, but large
geographic areas do not have any access to this vital resource. President Obama has focused on
this challenge, and has issued a call to action: “We want to invest in the next generation of high-

speed wireless coverage for 98 percent of Americans.”*?

’ Reexamination of Roaming Obligations of Commercial Mobile Radio Service Providers and Other Pro-
viders of Mobile Data Services, WT Docket No. 05-265, Second Report and Order, FCC 11-52 (rel. Apr.
7, 2011) (“Data Roaming Second Report and Order™), at para. 14.

1% Notice at para. 241.
11 y.S. Cellular Dec. 2009 Comments at 10.

12 President Obama Remarks at 8. President Obama’s objectives for mobile broadband continue forward
policies he advocated in the Senate. See Letter from Senator Richard J. Durbin and Senator Barack Ob-
ama to Kevin J. Martin, Chairman, FCC (filed July 26, 2007) (calling for the Commission to implement
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President Obama has been blunt in explaining the basis for this commitment, reminding
us that “we’ve always believed that we have a responsibility to guarantee all our people every
tool necessary for them to meet their full potential. . . . Every American deserves access to the
world’s information. Every American deserves access to the global economy. We have promised
this for 15 years. It’s time we delivered on that promise.”**

In seeking to assist in fulfilling this promise, the Commission should also heed the warn-
ing that “the clock is ticking on our mobile future.”** Chairman Genachowski made this point in
the context of assessing the growing imbalance between spectrum demand and spectrum supply,
but his concern applies with at least equal force to rural America: If the Commission fails to
reform its universal service mechanisms in a manner that gives significant priority to the dep-
loyment of mobile broadband networks in rural and high-cost areas, then there is a risk that the
clock will run out on consumers, schools, hospitals, police departments, other community institu-
tions, and businesses throughout rural America, and they will be forced to watch the burgeoning
growth of mobile broadband from the sidelines.

The Commission should be commended for making a serious effort in the Notice to ad-

vance the goals for mobile broadband articulated by President Obama. In several respects, how-

ever, the Notice fails to propose a path that would move closer to these goals.

“comprehensive reforms that ensure our nation’s rural areas have access to a universal and modern tele-
communications network that includes wireless and broadband services™), quoted in CTIA-The Wireless
Association® Comments, WC Docket No. 10-90, GN Docket No. 09-51, WC Docket No. 05-337 (filed
July 12, 2010) (“CTIA July 2010 Comments”) at 11.

13 president Obama Remarks at 9.

4 Chairman Genachowski Remarks at 5.



A. Several Commission Proposals Would Fail To Advance Its Goal of Facilitat-
ing and Accelerating Mobile Broadband Deployment in Rural Areas.

Instances in which the Commission’s proposals affecting mobile broadband should be
modified and improved are discussed throughout these Comments. In this section U.S. Cellular
highlights several proposals that are particularly at odds with the goal of promoting mobile
broadband deployment in rural and high-cost areas.

First, the Commission proposes a unilateral phase-down of existing high-cost support
received by competitive ETCs,* that would likely compound problems caused by the interim
cap imposed by the Commission on competitive ETC support™® and would usher in an uncertain
future for the deployment of wireless broadband networks throughout rural America. Unless the
phase-down of support is applied equitably to competitive ETCs and rural incumbent local ex-
change carriers (“LECs”), and is synchronized with the availability of sufficient support from
new mechanisms to be adopted by the Commission, the proposed phase-down will slow or stall
altogether the efforts of wireless carriers to bring their mobile broadband networks to rural and
high-cost areas. For these reasons, the Commission should adopt a phase-down period for wire-
less carriers of ten years, and should apply comparable phase-down periods with respect to any
measures it adopts to transition rural incumbent LECs to its new USF mechanisms.

17
|

Second, the Commission’s single-winner reverse auction proposal™" would bring an end

to the coupling of universal service and pro-competitive policies designed to facilitate the dep-

1> Notice at para. 248. The phase-down would be effected in five equal installments, beginning in 2012.
Id.

1® See High-Cost Universal Service Support; Federal-State Joint Board on Universal Service, WC Docket
No. 05-337, CC Docket No. 96-45, Order, 23 FCC Rcd 8834 (2008) (“Interim Cap Order”), aff’d, Rural
Cellular Ass’n v. FCC, 588 F.3d 1095 (D.C. Cir. 2009).

" See, e.g., Notice at para. 284.



loyment of networks and provision of affordable services in rural America. The Commission
may be enticed to experiment with reverse auctions as a vehicle for cutting back universal ser-
vice support, but reverse auctions would pose demonstrable and severe problems for the deploy-
ment of mobile broadband services.

A single-winner auction will hand over dominant market power to auction winners,
skewing competitive markets, and recreating a problem that the Telecommunications Act of
19968 intended to resolve: Dominant carriers that control all of the customers and all of the uni-
versal service support will build barriers to competitive entry, and dealing with the anti-
competitive and discriminatory incentives of these carriers will require monopoly-era regulatory
structures and rules.

Third, although U.S. Cellular understands the challenges faced by the Commission in at-
tempting to develop transitional rules and a new funding regime for rural incumbent LECs and
their voice-centric legacy networks, there is cause for concern that the Notice errs on the side of
endeavoring to carve out a protected status for rural incumbent LECs in their service territories.
To take one example, the Commission seeks comment on a proposal to give rural incumbent
LECs a “right of first refusal” (“ROFR”) to be the exclusively-funded provider of voice and
broadband services in areas in which these carriers currently operate as so-called “carriers of last
resort” (“COLRs”).*

Under this proposal, competitive entry by wireless competitive ETCs would be prec-
luded. The proposal clearly does not give priority to the goal of providing every American with

access to affordable high-speed mobile broadband services.

8 pub, L. No. 104-104, 110 Stat. 56 (1996) (“1996 Act”).
19 See Notice at para. 431.



And, fourth, the proposed overall cap on ongoing support that would be provided by the
proposed CAF? would further drag down efforts to deploy mobile broadband networks in rural
America. While U.S. Cellular is sympathetic to the Commission’s concerns regarding the need
for fiscal responsibility in developing its universal service support mechanisms,* U.S. Cellular
also strongly believes that it would be a mistake for the Commission to pursue universal service
objectives on the cheap. As a general matter, considerable investment is needed to bring broad-
band to unserved and underserved areas,* and placing an arbitrary cap on the level of universal
service support available for deploying and operating mobile and other broadband networks
simply cannot be squared with the goal of bringing broadband to all Americans.

B. The Door Is Still Open for the Commission To Make More Productive
Choices in Designing New Universal Support Mechanisms for Broadband.

Steps the Commission should consider to improve the chances for achieving its broad-
band goals are discussed throughout these Comments. In this section, U.S. Cellular summarizes
three choices the Commission should make in this rulemaking that would enhance the prospects
for the deployment and operation of broadband networks in rural and high-cost areas, and would

do so in a reasonable and equitable manner.

0 See id. at para. 414.

2 See, e.g., id. at paras. 11, 14, 33, 94, 121, 163, 210, 249, 457. Fiscal responsibility is one of the explicit
principles the Commission plans to follow in proceeding with USF reform:

Fiscal Responsibility. Control the size of USF as it transitions to support broadband, in-
cluding by reducing waste and inefficiency. We recognize that American consumers and
businesses ultimately pay for USF, and that this contribution burden may undermine the
benefits of the program by discouraging adoption.

Id. at para. 10.

%2 See, e.g., Michael J. Copps, Acting Chairman, FCC, BRINGING BROADBAND TO RURAL AMERICA!
REPORT ON A RURAL BROADBAND STRATEGY, 24 FCC Rcd 12792, 12842 (para. 113) (2009) (footnote
omitted) (pointing out that “rural networks can often be even more expensive to deploy and potentially
more expensive to maintain than networks in non-rural areas for a variety of reasons, which can serve as a
formidable barrier to rural broadband deployment”).
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First, the Commission should abandon its reverse auction experiment, and use a forward-
looking cost model to award support for both Phase | and Phase 11 CAF.? Relying on a forward-
looking cost model would promote—rather than close off—competitive entry, and would also
advance the Commission’s principle of fiscal responsibility by providing CAF support to effi-
cient carriers. Unlike the completely untested reverse auction mechanism, the Commission has
long relied on cost modeling to disburse portions of its universal service support.

Second, the Commission could better serve its goal of ensuring that consumers in rural
areas have access to affordable mobile broadband services by discarding its proposals that would
cede to rural incumbent LECs substantial market power in their service areas. Wireless competi-
tive ETCs will not be able to play an effective role in advancing the Commission’s broadband
goals if they are not provided with reasonable access to support that is needed for network dep-
loyment and the provision of mobile broadband services.

The Commission needs to craft a balanced approach: While U.S. Cellular understands the
important role that rural incumbent LECs play in broadband deployment, as well as the complex-
ities involved in transitioning rural incumbent LECs’ legacy voice networks into a broadband
world, the Commission should not embrace policies that short change mobile broadband. The
Commission’s policy choices should be guided by its own findings regarding both the growing
importance of, and the intense consumer demand for, mobile broadband.

And, third, the Commission should consider a funding proposal that U.S. Cellular has

already put on the table. U.S. Cellular has called for the establishment of separate fixed and mo-

% The Commission proposes to undertake comprehensive reform in two stages: a set of immediate re-
forms including, among other near-term goals, the establishment of the CAF (Phase 1), followed by final
selection of the long-term CAF funding mechanism (Phase 1), based on monitoring and evaluation of
experiences with the Phase | reforms. Notice at para. 18.
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bile broadband funds in Phase 11 CAF, which would provide for a realistic means of moving to-
ward achievement of the Commission’s mobile broadband goals in a competitively neutral man-
ner. U.S. Cellular’s proposal would target an appropriate level of support to areas that need it
most, and would encourage carriers to enter rural and high-cost markets.?*

1. REVIVING THE COMMISSION’S PRINCIPLE OF COMPETITIVE
NEUTRALITY.

An effective way for the Commission to encourage and facilitate the deployment of ad-
vanced mobile broadband networks and services in rural and high-cost areas is through the adop-
tion of pro-competitive policies, consistent with statutory mandates,” and adherence to its prin-
ciple of competitive neutrality.?® Wireless competitive ETCs will face an uphill task in attempt-
ing to bring mobile broadband networks to unserved and underserved areas if the result of the
Commission’s universal service reforms is to hand a competitive advantage to other service pro-
viders.

Chairman Genachowski has predicted that the Commission’s universal service “reforms
will be technology neutral, and we expect that wireless providers will be active participants in

the Connect America Fund.”?” U.S. Cellular is concerned, however, that the Commission, in de-

#4U.S. Cellular’s proposal for separate CAF funds is discussed further in Section 111.C., infra.

% Congress has established twin objectives in the Act: Sufficient support mechanisms must be maintained
to preserve and advance universal service, and competition must be promoted in the telecommunications
marketplace. “Section[s] 254(b) and 214(e) of the 1996 Act provide the statutory framework for a system
that encourages competition while preserving and advancing universal service.” Rural Task Force, White
Paper 5: Competition and Universal Service (2000) at 8 (accessed at http://www.wutc.wa.gov/rtf).

% The Commission has established the principle that “universal service mechanisms and rules” should
“neither unfairly advantage nor disadvantage one provider over another, and neither unfairly favor nor
disfavor one technology or another.” Federal-State Joint Board on Universal Service, CC Docket No. 96-
45, Report and Order, 12 FCC Rcd 8776, 8801 (para. 47) (1997) (“USF First Report and Order”) (subse-
guent history omitted). See Notice at para. 82.

2 Chairman Julius Genachowski, FCC, Remarks, CTIA Wireless 2011, at 3 (Mar. 22, 2011).

11



veloping several key proposals in the Notice, has left pro-competitive policies and its own prin-
ciple of competitive neutrality by the wayside. If these proposals are not modified, then the par-
ticipation of wireless carriers in CAF could be in jeopardy. These concerns, together with some
possible remedies, are discussed in the following sections.

A. The Commission Is Misguided in Claiming That Its Proposals To Support
Broadband Are Competitively Neutral.

The Commission asserts that its proposals in the Notice are competitively neutral, but, in
at least two critical cases, the Commission proposes to develop and administer new support me-
chanisms in a manner that would depart from its competitive neutrality principle.

1. The Commission Affirms Competitive Neutrality, But Its Proposals
Lose Sight of the Principle in Critical Respects.

As U.S. Cellular has noted, the Commission in the USF First Report and Order estab-
lished the principle of competitive neutrality as a means of pursuing the twin statutory mandates
of universal service and competition. This core principle is the only principle the Commission
has adopted pursuant to its authority under Section 254(b)(7) of the Act,”® and it rests on the
same footing as the principles enacted by Congress in Section 254(b) and applies with the same
force as the statutory principles. Universal service funding mechanisms, in order to comply with
the Act, must not only be sufficient to maintain and advance universal service, but also must be
competitively neutral.”®

The Commission references its competitive neutrality principle in the Notice, and claims

that its “proposal to support broadband is competitively neutral because it will not unfairly ad-

%847 U.S.C. § 254(b)(7).
2 Alenco Communications, Inc. v. FCC, 201 F.3d 608, 616 (5th Cir. 2000) (“Alencd”).
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vantage one provider over another or one technology over another.”® To a limited degree the
Commission incorporates into the Notice an inquiry regarding whether certain proposals would
be consistent with the principle,® but, for the most part, the principle is ignored by the Commis-
sion in a rulemaking notice that spans nearly 300 pages and that addresses the fundamental
reform of the Commission’s universal service program. Even worse, as U.S. Cellular discusses in
the following sections, key proposals affecting the support of mobile broadband services are in
conflict with the principle of competitive neutrality.

2. The Proposal To Phase Down the Competitive ETC Interim Cap Is
Not Competitively Neutral.

The Commission proposes to reduce the interim cap on competitive ETC high-cost fund-
ing in annual 20 percent installments, beginning in 2012.3 The Notice does not propose the im-
plementation of any mechanisms that would provide competitive ETCs, during the time the
phase-down is being carried out, with access to any ongoing CAF support that would be suffi-
cient to offset the reduced high-cost support.

Thus, the Commission does not propose any mechanism that would enable wireless com-
petitive ETCs to continue their plans for the deployment of mobile broadband networks, for the
ongoing operation and maintenance of these networks, or for the continued operation of existing

voice networks. In many cases, these plans have been initiated pursuant to commitments made

% Notice at para. 82 (footnote omitted).

%1 See Notice at para. 390 (seeking comment on a “Broadband Now Plan,” a proposal made in 2009 by a
group of mid-sized carriers that included the suggestion that wire center support should be awarded on a
competitively neutral basis); id. at para. 459 (proposing “more competitively neutral reporting require-
ments that would apply to all high-cost and CAF recipients”).

%2 |d. at para. 248. The Commission’s competitive ETC funding phase-down proposal is discussed further
in Sections VI11.B.3. and VII.B.4., infra.
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by the wireless competitive ETCs to state regulatory commissions as conditions to the grant of
ETC status to the wireless carriers by the commissions.

While proposing this complete phase-down of competitive ETC funding, the Commission
has not proposed any plans for a parallel phase-down of high-cost funding currently received by
rural incumbent LECs. For example, in contrast to the complete phase-down of competitive ETC
high-cost support proposed by the Commission, the Notice calls for only “a modest reduction”
in high-cost loop support currently received by rural incumbent LECs, based on their embedded
costs.** The Commission does not present any justification for its proposals in the Notice for dif-
fering treatment of existing high-cost support received by rural incumbent LECs and competitive
ETCs.

Commenters in earlier proceedings have warned against the dangers caused by such dis-
parities. CTIA, for example, has explained that “[d]rawing down CETC support further, without
making similar changes to incumbent LEC funding, places the burden of reform solely on one
class of consumer, one class of provider, and one technology. This is particularly problematic
because . . . [mobile broadband] is a technology and functionality that consumers increasingly
prefer.”®

In order to be competitively neutral, the Commission’s proposals for transitioning ETCs
to its new support mechanisms should afford all ETCs with comparable opportunities and expose

all ETCs to comparable risks. The proposals made in the Notice do not meet this test, and instead

would impose unfair competitive disadvantages on competitive ETCs. For these reasons, U.S.

% Notice at para. 180.
% 1d. at para. 20 (Figure 2).
% CTIA July 2010 Comments at 11.
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Cellular urges the Commission to adopt a more reasonable phase-down period for Competitive
ETCs, and to ensure that all carriers are treated equitably by the Commission’s transition me-
chanisms. Specifically, as U.S. Cellular has discussed,*® the Commission should adopt a ten-year
phase-down of wireless competitive ETCs’ high-cost support, with comparable phase-down pe-
riods applied for purposes of transitioning rural incumbent LECs to the Commission’s new me-
chanisms.

3. The Proposal To Redistribute Phased-Down Competitive ETC Sup-
port Is Not Competitively Neutral.

Existing competitive ETC funding that would be phased down under the Commission’s
proposal would be redirected to CAF “for redistribution through new competitive mechanisms
for providing support to both mobile and fixed broadband . . . .”*” The Commission asks for
comment regarding whether these new mechanisms “would support mobile networks, especially
mobile broadband networks, in a manner more consistent with our proposed overarching goals
for universal service reform . .. .”%®

U.S. Cellular will explain in later sections of these Comments that the treatment of mo-
bile broadband networks under the proposed CAF mechanisms would not be an optimum means
of advancing the Commission’s universal service reform goals. The issue U.S. Cellular addresses

here, however, is competitive neutrality, and this discussion should begin by noting that the

Commission does not even raise this issue in the Notice in connection with its proposed CAF

% See Section II.A., supra.

%7 Notice at para. 249. The Commission also proposes an alternative approach that would presumptively
redirect available competitive ETC support to CAF, but that would also allow for waivers or exceptions.
Id. at para. 250.

% 1d. at para. 249. The proposed overarching goals are modernizing for broadband:; fiscal responsibility;
accountability; and the use of market-driven, incentive-based policies. See id. at para. 10.
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mechanisms. An examination of the mechanisms reveals that, in at least three important respects,
the Commission’s CAF proposals are not competitively neutral.

First, the ROFR approach discussed in the Notice, which would guarantee rural incum-
bent LECs the opportunity to be the sole providers of “both voice and broadband to customers in

[their service] area[s] for a specific amount of ongoing support[,]”*

IS not competitively neutral.
As U.S. Cellular has discussed,” this proposal would have the effect of precluding competitive
entry in service areas for which rural incumbent LECs exercise the ROFR option prescribed by
the Commission.

In addition, the ROFR approach would guarantee support to the incumbents (so long as
they continued to meet program requirements),* while, at the same time, competitive ETCs
would not be given any comparable opportunity to secure ongoing CAF support during or after
the phase-down of their existing capped high-cost support.

Second, the Commission’s single-winner reverse auction proposal is not competitively
neutral because, instead of encouraging competitive entry and the natural price competition that

comes with it, the proposed auction mechanism would install a government-selected monopoly

service provider in each geographic service area.*? If a competitive ETC providing mobile

%9 1d. at para. 431 (footnote omitted).
“0 See Section I1.A., supra.
*! See Notice at para. 431 & n.604.

“2 The Commission recently observed that, “[a]s data services increasingly become the focus of the mo-
bile wireless services, consumers increasingly expect their providers to offer competitive broadband data
services . . . .” Data Roaming Second Report and Order at para. 15. Clearly, the Commission’s single-
winner reverse auction proposal would do little to meet these customer expectations in rural and high-cost
areas. Such a result would thus conflict with the Commission’s policies articulated in the Data Roaming
Second Report and Order, and would also be contrary to the statutory mandate regarding rate and service
comparability. See, e.g., Rural Cellular Association (“RCA”) Comments, WT Docket No. 10-208 (filed
Dec. 16, 2010) (“RCA Dec. 2010 Comments”), at 2 (noting that, “[w]hile a reverse auction might bring
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broadband services is not successful in underbidding a rural incumbent LEC in a reverse auction,
then the competitive ETC would be cut off from CAF funding and consumers in the service area
involved would be adversely affected. By subjecting competitive ETCs to single-winner reverse
auctions that make service areas the exclusive domains of reverse auction winners, while at the
same providing an ROFR option exclusively to rural incumbent LECs, the Commission’s pro-
posal would disadvantage competitive ETCs providing mobile broadband services. The Com-
mission therefore would be wrong in concluding that its single-winner reverse auction proposal
is competitively neutral.

And, third, the Commission’s proposal to permit rural incumbent LECs to continue re-
ceiving universal service support based on their embedded costs, while at the same time impos-
ing a single-winner reverse auction mechanism on competitive ETCs, is not competitively neu-
tral.** As the Commission itself has noted, the objective of reverse auctions is to allow the
Commission “to select the providers that require the least support . . . .”** On the other hand, the

Commission has expressed concerns that “a support mechanism based on . . . a carrier’s embed-

competition within an electronic auction room, it would not have a competitively neutral effect in the
marketplace”).

“* The Commission envisions circumstances in which “it could determine that support for [small, rural]
carriers should remain based on reasonable actual investment, rather than a cost model or auction.” Notice
at para. 448.

“ Universal Service, Mobility Fund, WT Docket No. 10-208, Notice of Proposed Rulemaking, 25 FCC
Rcd 14716, 14723 (para. 16) (2010) (“Mobility Fund Notice”). See Connect America Fund, A National
Broadband Plan for Our Future, High-Cost Universal Service Support, WC Docket No. 10-90, GN
Docket No. 09-51, WC Docket No. 05-337, Notice of Inquiry and Notice of Proposed Rulemaking, 25
FCC Rcd 6657, 6666 (para. 19) (2010) (indicating that the Commission is contemplating a reverse auc-
tion mechanism that will “identify the provider that will serve the area at lowest cost”) (internal quotation
marks omitted) (quoting NBP at 145); Irene S. Wu, Maximum Impact for Minimum Subsidy: Reverse
Auctions for Universal Access in Chile and India, FCC Staff Working Paper 2 (Oct. 2010) at 1 (noting
that the goal of a reverse auction mechanism “is to use competitive forces to minimize the government
subsidy required to achieve public objectives™), quoted in U.S. Cellular Comments, WT Docket No. 10-
208 (filed Dec. 16, 2010) (“U.S. Cellular Dec. 2010 Comments™), at 19, n.44.
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ded costs . . . provides no incentives for ETCs to provide supported services at the minimum
possible costs . .. .” %

The Commission’s analyses reveal a tension between these two support mechanisms:
ETCs governed by an auction regime drive down costs, while ETCs governed by an embedded
cost regime drive up costs. Tilting the ground rules for CAF disbursements in this manner would
seem to provide an unfair competitive advantage to rural incumbent LECs, and the proposed em-

bedded cost funding mechanism therefore cannot be viewed as competitively neutral.

B. The Advancement of Mobile Broadband Deployment Should Be Established
by the Commission as an Independent Priority.

In setting a path for universal service reform, the Commission proposes four specific
priorities for the universal service high-cost program: (1) preserve and advance voice service; (2)
ensure deployment of modern broadband networks; (3) ensure that rates for both voice and
broadband services are reasonably comparable in all regions; and (4) limit contribution burdens
on households.*

The Commission also seeks comment on an additional priority, and U.S. Cellular sug-
gests that adopting this fifth priority would provide one means of shifting the emphasis of the

Commission’s proposed universal service reforms toward a more competitively neutral regime.

** See High-Cost Universal Service Support; Federal-State Joint Board on Universal Service, WC Docket
No. 05-337, CC Docket No. 96-45, Notice of Proposed Rulemaking, 23 FCC Rcd 1495, 1500 (para. 11)
(2008). The Commission also observed that a forward-looking cost model would not provide any incen-
tives for a carrier to provide service at the minimum possible cost, id., but this view conflicts with earlier
conclusions by the Commission that, in the long run, forward-looking economic cost is the best approxi-
mation of the costs that would be incurred by an efficient carrier in the market. See Section V.C., infra.

“® Notice at para. 80.
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Specifically, the Commission asks whether “advancing the deployment of mobile networks
[should] be its own independent priority . .. .”*’

U.S. Cellular endorses this approach. Designating the deployment of mobile networks as
a specific priority would reflect recent and continuing marketplace developments, would take
into account “the important role that mobility can play in improving everyday lives of Americans

148 and

as well as contributing to our public safety, national economy and competitiveness|,]
would be responsive to increasing consumer demand for mobile broadband services and applica-
tions.*

In addition, assigning a specific priority to the deployment of mobile networks would
provide a stronger basis for the Commission’s fashioning CAF support mechanisms, as well as
transition rules and requirements, which balance the priority of preserving and advancing voice
service with the priority of advancing mobile network deployment. This balancing of priorities,

in turn, should lead to transitional rules and CAF mechanisms that adhere to the Commission’s

core principle of competitive neutrality.

“"1d. at para. 81.
“81d. at para. 80.

“ See, e.g., CTIA Comments, WC Docket No. 07-245, GN Docket No. 09-51 (filed Aug. 16, 2010), at 4
(footnote omitted) (noting that, by the end of 2009, “there were an estimated 103 million unique 3G wire-
less subscribers and more than 122 million total 3G wireless subscriptions in the United States”).
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C. The Commission Could Advance Competitive Neutrality by Adopting U.S.
Cellular’s Proposal for Two Separate Connect America Fund Mechanisms
for Fixed and Mobile Broadband Services.

Another step that the Commission should take to ensure that its new CAF mechanisms
are competitively neutral is to adopt U.S. Cellular’s proposal for two separate CAF funds, one
for fixed broadband, and one for mobile broadband.*

The Commission could structure support for these two funds in a manner that would ad-
just the current imbalance in funding for fixed and mobile networks. U.S. Cellular has pointed
out that “much of the more than $3 billion in high-cost support flowing to wireline networks con-
tinues to support fixed voice services, and roughly $1.3 billion goes to support mobile voice ser-
vices.”® Today, with the imposition of multiple phase downs in the course of the Verizon-Alltel
and Sprint-Clearwire merger proceedings, the amount of support to mobile services is substan-
tially less. U.S. Cellular has proposed that the Commission establish separate funds that support
ongoing investments in both fixed and mobile broadband infrastructure, targeting an appropriate
level of support to areas that need it most, and encouraging carriers to enter rural and high-cost
markets. 2

By establishing separate CAF funds for fixed and mobile broadband, and by allocating
CAF disbursements between the funds in a manner that achieves a sufficient level of funding for
both fixed and mobile broadband deployment, the Commission would be acting effectively to

ensure that the CAF funding mechanisms are competitively neutral.

% The Commission has sought comment on proposals to support both fixed and mobile networks under
CAF. See Notice at para. 403. These proposals are discussed in Sections V.C. and IX.A., infra.

51 U.S. Cellular Comments, WC Docket No. 10-90, GN Docket No. 09-51, WC Docket No. 05-337 (filed
July 12, 2010) (“U.S. Cellular July 2010 Comments™), at 29 (emphasis in original).

2 U.S. Cellular Reply Comments, WC Docket No. 10-90, GN Docket No. 09-51, WC Docket No. 05-337
(filed Aug. 11, 2010) (“U.S. Cellular Aug. 2010 Reply™), at 30.
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IV. THE COMMISSION SHOULD AVOID ACTIONS THAT EXCEED ITS
CONGRESSIONALLY DELEGATED AUTHORITY.

A. The Commission Lacks Statutory Authority To Adopt Reverse Auctions.

The Commission has previously expressed the view that it has authority under the Act to
adopt a reverse auction mechanism, because of its opinion that such a mechanism would be con-
sistent with Section 254 of the Act, would rely on market forces, and would minimize regula-
tion.>® The fact is that the Commission is wrong on all counts. Further, there is no basis for a
claim that the use of the Commission’s asserted delegated authority to establish a single-winner
reverse auction mechanism would be consistent with the provisions of Section 214(e) of the Act.

The Commission attempts to support its claim that it has statutory authority to limit CAF
support to only one provider per unserved area by arguing that, although Section 214(e) of the
Act> gives state commissions and the Commission authority to designate more than one ETC in
a service area, “that designation merely makes a provider eligible to receive support; it does not
guarantee support.”* This reading of Section 214(e) does not withstand scrutiny.

The problem with the Commission’s analysis of the application of Section 214 to its re-
verse auction proposal is that the Commission’s interpretation would turn the ETC designation
process into a nullity. If a state commission designates an additional ETC in a given service area,
pursuant to the state commission’s authority in Section 214(e)(2), the purpose and intent of the
state commission’s designation (as envisioned by the Act, and by the state commission) is that
the designated ETC would receive support to provide service in rural and high-cost areas in the

state. A reverse auction process, by short-circuiting the designated ETC’s opportunity to receive

>3 See USF First Report and Order, 12 FCC Red at 8951 (para. 325), cited in Notice at para. 262.
47 U.S.C. § 214(e).

% Notice at para. 264.
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support, would have the effect of canceling out the state commission’s Section 214(e)(2) authori-
ty. Such a result could not have been intended by Congress.

In addition, even if it could be said that the Commission’s reverse auction scheme is con-
sistent with Section 214 (which it is not), designating only one ETC in a service area, as U.S.
Cellular discusses further below, conflicts with the mandate of the 1996 Act to promote competi-
tion in local exchange areas. This conflict is fatal to the reverse auction proposal, regardless of
whether any credibility is given to the Commission’s claim that its proposal is within the bounds
of Section 214.

A further legal problem with the Commission’s single-winner auction proposal is re-
vealed by the Commission’s concession that, if it makes broadband a supported service under
Section 254, then all ETCs would be required to provide broadband.>® Establishing such a re-
quirement would seem to be problematic in the context of a single-winner auction mechanism.
The Commission seeks to avoid this problem by arguing that it does not intend “to create an un-
funded mandate for new obligations. To the extent firms that bid for support do not receive fund-
ing to build out unserved areas, we recognize the need for a flexible approach in developing
timelines for the deployment of broadband.”>’

In U.S. Cellular’s view, the Commission’s endeavoring to create “flexible” timelines
would not cure the problem that ETCs that are not auction winners would still be required to
build out broadband networks in rural and high-cost areas, but would not receive any universal

service support. Section 254 does not give the Commission authority to impose universal service

obligations while also closing off opportunities for carriers subject to those obligations to receive

% |d. at para. 265.
*"1d.
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USF support. This expensive proposition would rapidly diminish service options for consumers
in high-cost areas.

Accordingly, if broadband is defined as a supported service, the Commission must ensure
that support mechanisms provide support that is sufficient to ensure that the choices made by
states to designate more than one carrier are accommodated. As discussed below, support that is
made sufficient through the use of a model, and portable so that consumers control which carrier
receives support, is consistent with the Act.*®

In addition to these issues regarding the Commission’s reverse auction proposal extend-
ing beyond its delegated authority under the Act, there are several other legal problems with the
proposal. First, based on the Commission’s own standards, its use of a reverse auction mechan-
ism would not be consistent with the intent of the 1996 Act. Although the reverse auction
process purportedly is “market driven,” the effect of the auction proposal would be to drive mar-
ket forces out of ETC service areas.

Even assuming arguendo that the reverse auction mechanism produces “market driven”
costs for the delivery of supported broadband services in rural and high-cost areas, this assump-
tion does not counteract the indisputable fact that single-winner reverse auctions would drive

competition out of rural and high-cost service areas.®® As U.S. Cellular has previously explained,

%8 See Section V.C., infra.

% See Ex Parte Letter from David A. LaFuria, Counsel to U.S. Cellular, to Marlene H. Dortch, Secretary,
FCC, GN Docket No. 09-51, WC Docket No. 05-337 (Jan. 28, 2010), Enclosure, William P. Rogerson,
“Problems with Using Reverse Auctions To Determine Universal Service Subsidies for Wireless Carri-
ers,” Jan. 14, 2010 (prepared at the request of U.S. Cellular) at 6-7 (emphasis in original), quoted in U.S.
Cellular Dec. 2010 Comments at 19:

The reverse auction approach potentially creates very powerful competition for the mar-
ket that can be used to drive down the price of the subsidy that government pays. Howev-
er, the cost of creating this very powerful competition for the market is that after a winner
is declared, there will be a significant reduction in competition within the market for cus-
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such an auction mechanism “would tend to install monopoly service providers in rural and high-
cost markets, it would suppress competitive entry, and it would threaten to inflict collateral dam-
age even beyond these markets.”®

The Act has been interpreted to require that the universal service program must treat all
market participants equally, so that the market, and not government regulators, determines who
competes for and delivers services to customers.®* A reverse auction mechanism not only would
fail to treat market participants equally, but it would not even allow there to be any supported
market participants, other than the auction winner.

The proposed reverse auction mechanism thus appears to be an inapt policy choice be-
cause it would forego any effort to produce competitive conditions in areas receiving CAF sup-
port, even though promoting competition in these areas (in addition to having been mandated by
the 1996 Act) would advance the goal of rate and service comparability by seeking to replicate
the competitive conditions present in urban markets. Such an undertaking would be sound public
policy because, as the Department of Justice has explained:

The operative gquestion in competition policy is whether there are policy levers

that can be used to produce superior outcomes, not whether the market resembles
the textbook model of perfect competition. In highly concentrated markets, the

tomers. It is important to recognize that wireless carriers operate in markets where the
prices they charge and the quality and type of services they provide are largely unregu-
lated. It is local competition among competing carriers that creates powerful ongoing in-
centives for firms to charge lower prices, to improve their quality of service and level of
coverage, and to introduce new advanced services as rapidly as possible.

Professor Rogerson is Professor of Economics at Northwestern University and a former Chief Economist
at the Commission.

% U.S. Cellular Reply Comments, WT Docket No. 10-208 (filed Jan. 18, 2011) (“U.S. Cellular Jan. 2011
Reply™), at 20.

%1 Alenco, 201 F.3d at 616.
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policy levers often include . . . public policies that affirmatively lower entry bar-
riers facing new entrants and new technologies.®?

Thus, even though service areas receiving Fund support may not be textbook examples of perfect
competition, public policy still should be geared toward the use of competitive levers to drive
favorable outcomes. The Commission’s reverse auction proposal turns its back on such an ap-
proach.

Second, the Commission is incorrect in assuming that a reverse auction mechanism
would minimize regulation.®® The auction mechanism itself would represent an imposing regula-
tory superstructure, with detailed and complicated rules attempting to govern participants’ eligi-
bility and the workings of the auction process itself. One daunting objective of these extensive
rules would be to attempt to ferret out and prevent collusive bidding activities and other imagina-
tive attempts by some auction participants to game the auction process and engage in anti-
competitive behavior.

Even more problematic, however, is the fact that the reverse auction process itself would
be only the beginning for the Commission’s regulation. U.S. Cellular has previously identified

this problem, noting that the use of a reverse auction mechanism would force the Commission to

2 y.s. Dept. of Justice, Ex Parte Submission, GN Docket No. 09-51 (filed Jan. 4, 2010), at 11, quoted in
NBP at 62, n.4. See NBP at 29 (pointing out that “[c]Jompetition is a major driver of innovation and in-
vestment, and the Federal Communications Commission [has] many tools to influence competition in dif-
ferent areas of the broadband ecosystem”); Lee L. Selwyn & Helen E. Golding, Revisiting the Regulatory
Status of Broadband Internet Access: A Policy Framework for Net Neutrality and an Open Competitive
Internet, 63 FED. CoMmM. L.J. 91, 132 (2010).

% Even if the Commission were correct in its assertion that reverse auctions would avoid excessive regu-
lation, and that this somehow provides the Commission with legal authority to utilize a reverse auction
funding mechanism, see USF First Report and Order, 12 FCC Rcd at 8951 (para. 325), the fact is that
reverse auctions would produce excessive regulation, and this provides strong policy reasons for rejecting
reverse auctions. The policy ramifications of the reverse auction proposal are discussed in Section V.A.1.,
infra.
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attempt “to fashion rules and requirements to protect consumers from the auction winner’s exer-
cise of dominant power in the market awarded by the Commission.”®*

Ensuring that the dominant service provider, ordained by the single-winner auction
process, charges affordable and non-discriminatory rates, adheres to desired levels of service
quality, and does not thwart competitive entry, would require the Commission to adopt regulato-
ry requirements and to dedicate sufficient funding and personnel resources to enforce the re-
quirements. In U.S. Cellular’s view, the success of these Commission efforts would be uncertain,
creating a real risk that consumers in rural and high-cost areas would be harmed by the proposed
reverse auction mechanism.

And, third, a reverse auction mechanism would preclude ETCs (other than auction win-
ners) from receiving any universal service support, even though these ETCs would otherwise
remain eligible to draw funding pursuant to the requirements of Sections 214 and 254 of the Act.
Such an outcome would thwart the will of state commissions that made ETC designations, as
well as the will of Congress in empowering them to do so.

In addition, reverse auctions would lead to excessive prices in rural and high-cost areas
(unless the Commission regulated rates), and this would violate the principles of Section 254 that
consumers must have access to advanced telecommunications services and information services
at affordable rates that are also comparable to rates charged in urban areas.®

In sum, Congress specifically permitted states to designate more than one ETC. To sum-

marily rule that only one ETC will be funded violates clear Congressional intent. The Commis-

% U.S. Cellular Dec. 2010 Comments at 19.

% gee Cellular South, Inc., N.E. Colorado Cellular, Inc., d/b/a Viaero Wireless, RCA, Westlink Commu-
nications, LLC (“Cellular South”) Comments, WT Docket No. 10-208 (filed Dec. 16, 2010) (*Cellular
South Dec. 2010 Comments™), at 20.
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sion cannot reasonably maintain that Section 254 gives it the authority to impose universal ser-
vice obligations on ETCs, while at the same time foreclosing their receipt of any universal ser-
vice support. Nor can it claim that complying with Congress’ wishes would be impossible. Many
times the Commission has affirmed that portable support that is sufficient to provide consumers
in high-cost areas with access to advanced services fulfills Congressional intent.®®

B. The Proposed Use of Census Blocks As Service Areas for Universal Service
Support Would Not Be Consistent with the Communications Act of 1934.

The Commission’s proposal to provide support pursuant to its new mechanisms on the
basis of census blocks or aggregations of census blocks®” would be inconsistent with Section
214(e)(5) of the Act,®® which provides that, in the case of areas served by rural telephone com-
panies, the area to be used for purposes of providing support must be the rural telephone compa-
ny’s study area, unless the Commission and the states agree to “establish a different definition of
service area for such company.”®

If the Commission seeks to disburse support based on census blocks, then census blocks
would first need to be defined as “service areas” pursuant to the requirements of Section 214.

The Commission gives no indication in the Notice that it intends to undertake such a process

with each state commission.

% See, e.g., USF First Report and Order, 12 FCC Rcd at 8786 (para. 15) (“The amount of support will be
explicitly calculable and identifiable by competing carriers, and will be portable among competing carri-
ers, i.e., distributed to the eligible telecommunications carrier chosen by the customer.”).

%" Notice at para. 293.
%847 U.S.C. § 214(e)(5).
*1d.
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C. Before Adopting Broadband as a Supported Service, the Commission Must
First Seek and Accept the Recommendation of the Federal-State Joint Board.

To put broadband services on the list of supported services, the Joint Board must first
recommend that the Commission do so, “consider[ing] the extent to which such telecommunica-
tion services” are, inter alia, “being deployed in public telecommunications networks by tele-
communications carriers.”’® Congress intended for the Joint Board to act independently, to pro-
vide the Commission with expert advice from a combination of federal, state, and consumer ad-
vocacy sources.

In 2008, the Commission rejected recommendations from the Joint Board concerning
universal service reforms, as was its right pursuant to the Act.”* But at least, at that time, the
Commission actually had before it Joint Board recommendations for the Commission to consid-
er. In 2009, the Commission staff commenced work on the Broadband Plan, completing the NBP
in 2010. Now, the Commission is proceeding to reform universal service without first obtaining a
Joint Board recommendation, as required by Sections 254(a)(2) and 254(c)(1), whenever the de-
finition of supported services is to be revised.

The Commission would be well served to commence a Joint Board proceeding to deter-
mine whether the tests set forth in Section 254(c)(1) have been met, and to advise on how best to
support broadband consistent with Title 1l of the Act. While there appears to be widespread sen-
timent that the Commission should make broadband a supported service, this is no excuse to cut

corners and avoid the statutory requirement to seek recommendations from the Joint Board.

047 U.S.C. § 254(c)(1)(C).

™ Federal-State Joint Board on Universal Service, WC Docket No. 05-337, Order on Remand, Report
and Order, and Further Notice of Proposed Rulemaking, 24 FCC Rcd 6475, 6492 (para. 37) (2008).
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Bypassing this critical input would do nothing more than create an unnecessary overhang
concerning the legality of the Commission’s new CAF support mechanisms, and the use of these
mechanisms to promote broadband deployment, which ultimately may have a chilling effect on
carriers’ desire to make their own network investment in unserved rural areas. Any delay caused
by seeking the recommendations of the Joint Board would be modest. To fail to solicit and act
upon the Joint Board’s recommendations would be to recklessly expose to legal challenge any
Commission action in this rulemaking to make broadband a supported service.

V. THE COMMISSION SHOULD USE A COST MODEL INSTEAD OF A

REVERSE AUCTION MECHANISM TO DISBURSE CONNECT AMERICA
FUND SUPPORT.

In addition to the legal issues discussed in the previous section, there is an extensive
record already before the Commission documenting the policy problems that are inherent in any
single-winner reverse auction proposal. U.S. Cellular examines these problems in the following
sections, urging the Commission not to adopt its auction proposal. Instead, as U.S. Cellular ex-
plains, the Commission—and consumers in rural and high-cost areas—would be better served by
Fund disbursement mechanisms that rely on a forward-looking economic cost model.

A Even If the Commission Had Legal Authority To Establish a Reverse Auc-

tion Mechanism, Policy Concerns Demonstrate the Need To Steer a Different
Course.

A reverse auction mechanism is untested as a means of distributing universal support, and
there is little reason to conclude that the Commission’s gamble, if it adopts such a mechanism,
will pay off. U.S. Cellular describes the various problems with reverse auctions in the following
sections, and also suggests that, even if the Commission decided to use a reverse auction me-

chanism to provide ongoing support in the second phase of CAF, it should not experiment with
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reverse auctions during the first phase of CAF. U.S. Cellular also urges the Commission not to
adopt its proposal for targeting its Phase | support.

1. Using Reverse Auctions To Disburse Connect America Fund Support
Would Not Be a Prudent Policy.

The Commission “seek[s] comment generally on the use of a competitive process to de-
termine recipients of support and support amounts . . . .”’? In response, U.S. Cellular reiterates a
view held by numerous parties: The use of reverse auctions is a bad idea.

There is strong evidence that single-winner reverse auctions would not be effective in
furthering universal service goals. The Commission thus far has neither addressed this record
evidence nor put forward any reasoned case explaining why it would be prudent or advisable to
gamble on reverse auctions when other reasonable options for the disbursement of CAF support
are available. U.S. Cellular summarizes the manifold problems associated with reverse auctions
in the following paragraphs.

First, adverse effects would result from the Commission’s installing reverse auction win-
ners as the sole funding recipients in their service areas. As U.S. Cellular has previously sug-
gested, “[a] single-winner auction would perpetuate a monopoly . . . .”"* Such a result would
curb competitive entry, and would reduce the beneficial effects of competition on pricing and on

technological innovation.” In addition, the Commission would need to be actively engaged in

"2 Notice at para. 285.
" U.S. Cellular July 2010 Comments at 13.

™ See U.S. Cellular Dec. 2010 Comments at 19. Such a result would conflict with the Commission’s
broadband and competitive policies. See, e.g., Data Roaming Reconsideration Order, 25 FCC Rcd at
4182-83 (para. 3) (noting that “broadband deployment is a key priority . . . and the deployment of mobile
data networks will be essential to achieve the goals of making broadband connectivity available every-
where in the United States. We also seek to foster competition [because] competition will help to promote
investment and innovation and protect consumer interests.”), quoted in U.S. Cellular Jan. 2011 Reply at
19.
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regulating the activities of a carrier holding an auction-created dominant position in its service
area.”

For example, the Commission would find it necessary to police the carrier’s rates and
service, to ensure comparability with rates and services in urban areas. The Commission would
also be required to monitor and regulate the quality of service delivered by the auction winner to
its subscribers, since there would be no competitive marketplace capable of disciplining the car-
rier’s conduct.”® As U.S. Cellular has previously explained, the Commission’s “assuming such a
role would flatly contradict the Commission’s longstanding commitment to rely on wireless
marketplace competition rather than regulation to the maximum extent possible, [and] attempting
to police the auction winner’s anti-competitive proclivities would be a daunting task.”"’

Second, reverse auctions as a mechanism for disbursing Fund support are untested, and
there is no basis for concluding that the Commission’s proposed gamble in relying on reverse
auctions as a cornerstone of its universal service reform would be successful. One recent study,
for example, concludes that “[u]niversal service auctions have drawn interest for decades. It does

not appear, however, that there has been a single case, in the United States or elsewhere, of a

successful reverse auction that allocated universal service subsidies in an area with an estab-

® gee U.S. Cellular Dec. 2010 Comments at 21.

"® See, e.g., Cellular South Dec. 2010 Comments at 12; National Exchange Carrier Association, Inc., Na-
tional Telecommunications Cooperative Association, Organization for the Promotion and Advancement
of Small Telecommunications Companies, Eastern Rural Telecom Association, Western Telecommunica-
tions Alliance (“NECA”) Comments, WT Docket No. 10-208 (filed Dec. 16, 2010) (“NECA Dec. 2010
Comments™), at 4 (footnote omitted) (noting that “[r]everse auctions will . . . encourage bidders to ‘race to
the bottom’ in terms of service quality and sustainability, a result inconsistent with the universal service
objectives of the 1996 Act”); National Exchange Carrier Association, National Telecommunications Co-
operative Association, Organization for the Promotion and Advancement of Small Telecommunications
Companies, Western Telecommunications Alliance, and the Rural Alliance Comments, WC Docket No.
10-90, GN Docket No. 09-51, WC Docket No. 05-337 (filed July 12, 2010), at 23.

T U.S. Cellular Dec. 2010 Comments at 21.
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lished wireline telecommunications network.”’® In addition, there is little reason to anticipate
that any successes the Commission has achieved through its use of spectrum auctions could be
readily transferred to universal service reverse auctions. As one commentator has observed,
“It]here are a number of reasons why this is not a reasonable expectation.””®

Third, single-winner reverse auctions would not be effective in promoting private in-
vestment in broadband deployment. Given the inherent unpredictability of the reverse auction
process, carriers would likely find it more difficult to find sources for long-term capital invest-
ments in their networks, because the extent to which carriers would have access to universal ser-
vice support would be placed in doubt by the uncertainties of auction outcomes.® In addition,
analysts have suggested that winners of reverse auctions have an incentive to engage in “strategic
underinvestment” as a means of maximizing profits.®*

Fourth, reverse auctions provide incentives for anti-competitive conduct. For example, an

auction participant may have a financial incentive to win an auction at a price that would not

generate a positive return, if this strategy would provide the carrier with an offsetting benefit of

"8 peter Bluhm, Phyllis Bernt & Jing Liu, “State High Cost Funds: Purposes, Design and Evaluation,”
Nat’l Reg. Research Inst. Paper 10-04 (Jan. 19, 2010), at 54, accessed at http://nrri2.org/index.php?
option=com_content&task=view&id=46&Itemid=61.

" Trevor R. Roycroft, “Reverse Auctions for Universal Service Funding?” (Feb. 1, 2008), at 3, accessed
at www.roycroftconsulting.org/Roycroft_Consulting_Auction_White_Paper_2-1-08.pdf. Dr. Roycroft
explains that, with spectrum auctions (1) the resource placed up for bid was newly available; (2) the tech-
nology and services associated with the spectrum were specifically defined by the Commission; (3) the
auctions were likely to exhibit “common values” among potential bidders; and (4) the “revenue potential
associated with winning a license to use the new spectrum” enhanced the prospect of competitive bidding
processes. Id. at 3-4. Dr. Roycroft concludes that “it is unlikely that auctions for universal service funding
will exhibit similar characteristics.” Id. at 4.

8 See NECA Dec. 2010 Comments at 4.

81 Christian Jaag & Urs Trinkner, “Tendering Universal Service Obligations in Liberalized Network In-
dustries,” Swiss Economics Working Paper 0013 (Jan. 2009), at 12, 17-18, accessed at http://ideas.
repec.org/p/chc/wpaper/0013.html.
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reducing its contribution obligation into the USF, or would eliminate support for competitors and
thus improve the carrier’s market position.®?

Fifth, the purported reduction in the overall size of CAF support mechanisms that would
be produced by the use of reverse auctions would be offset by the regulatory costs that would be
imposed by reverse auctions.®® These costs would be imposed both on the Commission and on
auction winners, and, as U.S. Cellular has discussed, would be generated by the Commission’s
need to police the practices of auction winners that would have a dominant position in their ser-
vice areas.

Sixth, the use of a single-winner reverse auction could “have devastating long-term con-
sequences for rural areas.”®® In addition to depriving rural areas of the benefits of competition,
the adverse effects of reverse auctions on long-term investment would harm consumers by reduc-
ing their access to advanced broadband technologies, as well as reducing their choices among
mobile services. In addition, potential new entrants “would face severe disadvantages in attempt-
ing to enter a market against a subsidized carrier.”®®

And, seventh, as U.S. Cellular has previously explained, although arguments could be
made that auction mechanisms may potentially reduce the level of high-cost funding and gener-
ate greater efficiencies in carriers’ investments and operations, “these potential benefits could
very well turn out to be false economies if reverse auctions were designed and implemented in a

way that fails to solve issues such as service quality, stranded investment, decreased incentives

82 See U.S. Cellular Dec. 2010 Comments at 22; U.S. Cellular July 2010 Comments at 15.
8 See RCA Dec. 2010 Comments at 7.
8 U.S. Cellular July 2010 Comments at 18.
85
Id.
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for network investments, and barriers to financing.”®® The record compiled in the Commission’s
universal service reform proceedings supports taking this argument a step further: It is highly
unlikely that the Commission could design and implement a single-winner reverse auction me-
chanism that would have any prospect of being successful in solving these issues.

2. The Commission Should Not Experiment with Reverse Auction Me-

chanisms for Phase | Connect America Fund Support, Nor Should It
Bar Funding to Highest-Cost Areas.

Another issue raised by the Commission regarding its reverse auction proposals is wheth-
er it would be an appropriate objective for the first phase of CAF to “test the use of reverse auc-
tions more generally as a longer-term means of disbursing ongoing CAF support.”®’ In U.S. Cel-
lular’s view, it would not.

Implicit in the Commission’s interest in testing out its reverse auction mechanism during
Phase | of CAF is its apparent view that reverse auctions represent a fundamentally sound means
of disbursing CAF support, but that the mechanism should be run through some fine-tuning trials
before moving on to the main event of using reverse auctions to disburse ongoing support in the
second phase of CAF.

If this is in fact the Commission’s view, there is no basis for it. Although the Commission

has yet to come to grips with an extensive record criticizing the proposed use of reverse auctions,

8 u.S. Cellular Reply Comments, WC Docket No. 05-337, CC Docket No. 96-45 (filed June 2, 2008), at
58. Professor Dale Lehman has cogently explained this concern:

The literature on economic incentives stresses the difference between situations with sin-
gle or multiple objectives. When multiple objectives are present then incentives for any
single objective should not be too strong. Cost reduction is but one objective, and reverse
auctions place a strong incentive on this dimension to the exclusion of the many other
public policy objectives embodied in universal service.

Dale Lehman, “Reverse Auctions Panel Presentation to the Joint Board on Universal Service” (Feb. 20,
2007), at 6, accessed at http://www.fcc.gov/wceb/tapd/universal_service/JointBoard/#2007.

8 Notice at para. 266.
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this record (as U.S. Cellular has summarized in the previous sections) has convincingly re-
counted the numerous legal and policy problems inherent in the reverse auction mechanism. Ra-
ther than spending time during Phase | of CAF rearranging the deck chairs on the reverse auction
mechanism, the Commission should abandon the mechanism altogether, in favor of options that
would be more effective in supporting the Commission’s broadband deployment goals.

Even if the Commission nonetheless concludes that it should adopt an auction mechanism
as a long-term means of disbursing ongoing CAF support, U.S. Cellular urges the Commission to
refrain from experimenting with auction mechanisms during the first phase of CAF. If the Com-
mission decides to utilize an auction mechanism in connection with its proposed Mobility
Fund,® then the Mobility Fund auction process would presumably be instructive as the Commis-
sion contemplates the use of reverse auctions for ongoing CAF support.

The Commission also indicates that its proposed Phase | reverse auctions would be de-
signed to “identify and target funding to those unserved areas that could be served at the lowest
cost (i.e., the lowest level of public support).”®® U.S. Cellular urges the Commission not to take
such an approach.

The funding approach for Phase | proposed by the Commission is not appropriate be-
cause it would explicitly leave the highest-cost areas with virtually no opportunity to receive
universal service support. Such a result would not appear to be in keeping with the Commis-

sion’s proposed principles for guiding universal service reform.

% The Commission has proposed “to use a competitive bidding mechanism to determine the entities that
will receive support under the Mobility Fund and the amount of support they will receive . . . .” Mobility
Fund Notice, 25 FCC Rcd at 14723 (para. 16). U.S. Cellular and several other parties have opposed the
Commission’s proposal, which currently remains pending.

% Notice at para. 267.
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While the Commission may be of the view that it would be fiscally responsible to shrink
the level of funding for broadband deployment, the Commission’s proposed approach would
conflict with its proposed principle that “[u]nserved communities across the nation cannot con-
tinue to be left behind.”®® The Commission’s proposed approach for funding in Phase | would do
exactly that, in the case of communities with the highest costs. Moreover, while the Commis-
sion’s proposal may emulate market-driven results (i.e., the market would not likely bring ser-
vices to highest-cost areas), the Commission’s principle is to pursue market-driven policies “that
maximize . . . the benefits to all consumers.”®* The Commission’s proposal would not advance
that principle.

Rather than zeroing out universal service support to the highest-cost areas during the first
phase of CAF, it would be more appropriate for the Commission to act on revising its rules and
requirements for universal service contributions as part of its near-term universal service re-
forms.® The Commission could generate greater levels of USF support by expanding the contri-
bution base, and this greater level of funding could be utilized to ensure that highest-cost areas

are included in the Phase | process.

% |d. at para. 10.

%% 1d. The Commission explains that it recognizes “that in some geographic areas there may be no private
sector business case for offering voice and broadband services. This is not in tension with our commit-
ment to use market-driven regulation.” Id. at para. 10, n.16.

%2 U.S. Cellular discusses the need for universal service contribution reform in Section IX.B., infra.
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B. If the Commission Adopts a Separate Ongoing Support Mechanism for Mo-
bile Services, the Commission Should Not Use Reverse Auctions To Deter -
mine Support.

In connection with seeking comment on whether to provide separate, ongoing support for
mobility in the second phase of CAF, the Commission suggests two potential funding options for
this separate mobility funding: the use of a cost model, or the use of reverse auctions.”

U.S. Cellular generally supports the use of cost models as a basis for disbursing universal
support, and will discuss the grounds for this support in the next section of these Comments.*
With respect to the reverse auction proposal, the Commission specifically asks for comment re-
garding the possibility of “using reverse auctions only for mobile wireless competitive ETCs.”®
U.S. Cellular opposes such an approach.

As U.S. Cellular has explained,®® using a reverse auction mechanism for the disburse-
ment of ongoing CAF support, while using a disbursement mechanism for rural incumbent LECs
that is linked to their embedded costs, would not be competitively neutral because the rural in-
cumbent LECs would have an understandable economic incentive to inflate their costs in order to
increase the level of their CAF support. To the extent they act on these incentives, rural incum-
bent LECs would gain a competitive advantage over competitive ETCs.

In addition, arguments previously made in support of imposing reverse auctions exclu-

sively on wireless competitive ETCs are not persuasive. Embarg, for example, has argued that,

because growth in the Fund has been a “uniquely wireless phenomenon,” and because reverse

% See Notice at paras. 404-406.
% See Section V.C., infra.
% Notice at para. 406 (emphasis added).

% See Section 111.A.3., supra.
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auctions may be a means of addressing growth in the fund, it follows that reverse auctions should
only be imposed on wireless carriers.®’

In addition to the possibility that reverse auctions may not actually serve effectively to
curb the size of the CAF support mechanism,® the fact is that, even assuming arguendo that
there is any basis for Embarq’s allegation that wireless carriers in the past have been “uniquely”
responsible for USF growth,® funding for wireless competitive ETCs has been capped since Au-
gust 2008, and the years since have nonetheless seen significant increases in the universal service

contribution factor.® Any strains on the Commission’s high-cost funding mechanisms since the

" Embarq Comments, WC Docket No. 05-337, CC Docket No. 96-45 (filed Apr. 17, 2008), at 15 (em-
phasis removed). See Oklahoma Corporation Commission Comments, WC Docket No. 05-337, CC
Docket No. 96-45 (filed Apr. 17, 2008), at 16.

% See U.S. Cellular’s discussion of this issue in Section V.A.1., supra.

% RCA has presented a convincing analysis that the high-cost mechanism was not experiencing “explo-
sive” growth at the time the Commission imposed the interim cap on competitive ETC high-cost support,
that percentage growth rates in competitive ETCs’ support in the years prior to imposition of the interim
cap were largely a product of the fact that competitive ETCs were new entrants that started with a base-
line of zero support from the high-cost mechanism, and that growth in the fund was anticipated as a result
of several actions taken by the Commission, including the Commission’s fulfillment of the congressional
mandate to move implicit support (from carriers’ rates) into an explicit universal service funding pro-
gram, the Commission’s decision not to fully implement the portability of high-cost support, the Com-
mission’s decision to continue the modified embedded cost methodology for providing high-cost support
to rural incumbent LECs, and the Commission’s decision not to require incumbent LECs to geographical-
ly disaggregate support. RCA and Alliance of Rural CMRS Carriers Comments, WC Docket No. 05-337,
CC Docket No. 96-45 (filed June 6, 2007), at 8-10. The Commission chose not to address these argu-
ments in the Interim Cap Order.

1% The following table shows the growth of the contribution factor since the imposition of the interim cap
in August 2008:

PERIOD CONTRIBUTION PERIOD CONTRIBUTION
FACTOR (%) FACTOR (%)

2008 Q4 11.4 2010Q2 15.3

2009 Q1 09.1 2010Q3 13.6

2009 Q2 11.3 2010Q4 12,9

2009 Q3 12.9 2011Q1 15,5

2009 Q4 12.3 2011Q2 14.9

2010 Q1 14.1
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imposition of the competitive ETC interim cap cannot reasonably be attributed to high-cost sup-

port provided to wireless competitive ETCs. Moreover, to the extent that the Commission takes

102

action in this proceeding to replace the identical support rule,'® as it proposes to do,'* the con-

cerns expressed by Embarg would appear to be moot.

C. Instead of Using a Reverse Auction Mechanism, the Commission Should De-
velop and Adopt a Cost Model for Use in Disbursing Connect America Fund
Support.

As part of its alternative proposal that wireline incumbent LECs be given a right of first
refusal, pursuant to which they could bypass the Commission’s proposed reverse auction process

103

and exclusively receive CAF support in their service areas,”~ the Commission proposes to use a

104 1o determine the lev-

cost model “developed in an open, deliberative, and transparent process
el of CAF support rural incumbent LECs would receive.

U.S. Cellular suggests that, instead of using a reverse auction mechanism for any dis-
bursement of CAF support, the Commission should expand upon its cost model proposal so that
a cost model would be used for all CAF disbursements, not merely for disbursements made to
rural incumbent LECs exercising their ROFR option. As U.S. Cellular has previously observed,
“[a] well designed model that targets support to high-cost areas and identifies an amount of sup-
port that is portable to all market participants who choose to enter, can serve to preserve and ad-

vance universal service, as required by the Act.”*®

FCC, Contribution Factor & Quarterly Filings, accessed at http://www.fcc.gov/omd/contribution-
factor.html.

%1 47 C.F.R. § 54.307.

192 See Notice at para. 247.
13 See id. at para. 431.

%4 1d. at para. 432.

195 y.S. Cellular July 2010 Comments at 18-19.
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The Commission’s proposal in the Notice to use a forward-looking economic cost model,
for purposes of disbursing support to rural incumbent LECs exercising the ROFR option, can be
said to have its origins in definitive findings made by the Commission 14 years ago in the USF
First Report and Order. The Commission determined then that “the proper measure of cost for
determining the level of universal service support is the forward-looking economic cost of con-
structing and operating the network facilities and functions used to provide the supported servic-
es[,]”'% that “in the long run, forward-looking economic cost best approximates the costs that
would be incurred by an efficient carrier in the market[,]”*°” and that “the use of forward-looking
economic costs as the basis for determining support will send the correct signals for entry, in-
vestment, and innovation.”*®® The Commission also concluded that:

[T]he use of forward-looking economic cost will lead to support mechanisms that

will ensure that universal service support corresponds to the cost of providing the

supported services, and thus, will preserve and advance universal service and en-

courage efficiency because support levels will be based on the costs of an effi-
cient carrier.'%

The Commission has thus provided powerful precedent for the proposition that cost models are a
superior method of accurately determining costs to be used as a basis for calculating CAF dis-

bursements. The record currently before the Commission in this proceeding also points to nu-

1% USF First Report and Order, 12 FCC Rcd at 8899 (para. 224).
971d. (footnote omitted).

1% 1d. (footnote omitted).

19 1d. at 8899 (para. 225) (footnote omitted). There is strong support for the Commission’s conclusion.

See, e.g., James W. Stegeman, Steve Parsons & Mike Wilson, “The Advanced Services Model: Proposal
for a Competitive and Efficient Universal Service High-Cost Approach for a Broadband World,” June
2008, at 11 (footnote omitted), accessed at www.costquest.com/uploads/pdf/Exh1CostQuest)B
WhitePaper.pdf (noting that “[t]he determination of forward-looking costs forms the proper foundation
for sound business decisions and sound public policy decisions and is necessary for determinations of
economic efficiency”).
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merous advantages to be gained from using a cost model.**® One such advantage is that, unlike a
reverse auction mechanism (which, by definition, drives competition out of markets receiving
support), a forward-looking cost model works in tandem with competitive markets. As the
Commission has explained, “[t]Jo achieve universal service in a competitive market, support
should be based on the costs that drive market decisions, and those costs are forward-looking
costs.” !
For these reasons, the Commission should steer clear of any experimentation with untried
and problematic reverse auction mechanisms, and instead proceed with the adoption of a cost
model for use in disbursing CAF support. Such a decision would be well-grounded in determina-
tions the Commission has already made regarding the utility of cost models as a basis for estab-
lishing proper levels of support.
VI. PUBLIC INTEREST BROADBAND OBLIGATIONS ADOPTED BY THE
COMMISSION SHOULD TAKE CUSTOMER PREFERENCES INTO
ACCOUNT, SHOULD REFLECT THE CHARACTERISTICS OF MOBILE

BROADBAND NETWORKS, AND SHOULD AVOID PLACING
UNWARRANTED BURDENS ON FUNDING RECIPIENTS.

As a general matter, U.S. Cellular supports various of the public interest broadband obli-
gations proposed by the Commission, as well as the requirements the Commission proposes to
ensure compliance with these obligations. In the following sections, U.S. Cellular makes several

suggestions intended to enhance the Commission’s oversight of fund recipients’ efforts to deploy

19 Advantages described by U.S. Cellular, for example, can be summarized as follows: A model pro-
motes consumer choice for consumers living in rural areas; provides marketplace certainty; can be ad-
justed to suit changing circumstances; reduces the possibility of anti-competitive conduct; confers no spe-
cial advantage on any class of carrier or technology; and operates as an effective cap on support. U.S.
Cellular July 2010 Comments at 19-20.

1 Federal-State Joint Board on Universal Service; Access Charge Reform, CC Docket No. 96-45, CC
Docket No. 96-262, Seventh Report and Order, 14 FCC Rcd 8078, 8103 (para. 50 (1999) (“USF Seventh
Report and Order”).
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broadband networks, and also focuses on specific steps the Commission should take to facilitate
the construction of mobile broadband networks and the delivery of mobile broadband service to
consumers throughout rural America.

A. The Commission Should Adopt Annual Certification Requirements To En-
sure Compliance with Public Interest Broadband Obligations.

The Commission begins its discussion of public interest broadband obligations by pro-
posing that all funding recipients should be required to file annual certifications regarding their
compliance with any metrics and other obligations ultimately adopted by the Commission relat-
ing to the provision of broadband services receiving universal service support.**?

U.S. Cellular supports this proposal. The Commission currently requires ETCs subject to
its jurisdiction to file annual certifications regarding compliance with various universal service

requirements, '

and many state commissions have established similar annual reporting and certi-
fication requirements. The Commission has not found it necessary to conclude that these annual
filing requirements have been ineffective in ensuring that ETCs are meeting their obligations. If
the Commission establishes the annual certifications proposed in the Notice, then U.S. Cellular
suggests that they should be filed with the Commission, rather than with state regulatory com-
missions, since this would better facilitate the Commission’s monitoring of compliance with any
broadband metrics or other obligations it may adopt.

In U.S. Cellular’s view, the Commission, as a general matter, should seek to develop data

collection, reporting, and certification requirements that balance the need to ensure fund recipient

accountability with the desirability of minimizing burdens on fund recipients to the extent prac-

112 Notice at para. 122.
% See 47 C.F.R. § 54.209(a)(5)~(8).
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ticable. An annual certification requirement would accomplish this balancing because it would
not impose undue burdens on fund recipients but, at the same time, would put fund recipients “on
record” that they are complying with obligations associated with their provision of broadband
services.

B. The Commission Should Adopt Realistic Broadband Service Metrics That

Are Responsive to Consumers’ Usage Characteristics and Speed Demands,
and That Avoid Imposing Undue Burdens on Funding Recipients.

U.S. Cellular favors using a speed threshold of 4 Mbps (download) and 1 Mbps (upload)
as a proxy for defining the capabilities of broadband, although U.S. Cellular also suggests that
mobility should be defined as a separate broadband metric, and that the Commission should de-
velop speed measurement criteria that reflect the unique nature of mobile broadband infrastruc-
ture and networks.

1. The Commission Should Set an Initial Target Speed of 4 Mbps

(Download) and 1 Mbps (Upload) for Universal Service, and Should
Establish Mobility as a Separate Broadband Metric.

The Commission seeks comment on the Broadband Plan recommendation that the speed
threshold for broadband, for purposes of providing universal service support, should be set at 4
Mbps (actual download) and 1 Mbps (actual upload).*** The Commission also proposes that re-
cipients of support in the first phase of the CAF should be required to deploy broadband net-

works of at least 4 Mbps (actual) downstream and 1 Mbps (actual) upstream.

4 Notice at para. 109 (citing NBP at 135). This target would be for broadband available to residential
customers. See Blair Levin, “In Defense of the National Broadband Plan,” (Dec. 16, 2010), accessed at
http://gigaom.com/2010/12/16/in-defense-of-the-national-broadband-plan/ (explaining that “the plan’s 4
Mbps target is for homes, not businesses. The data we collected suggested that businesses today in most
of America have no problem getting access to the speeds they need.”).

> Notice at para. 311.
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U.S. Cellular supports using a 4 Mbps / 1 Mbps broadband speed threshold for purposes

of disbursing CAF funds to support broadband deployment and the provision of broadband ser-

116 117

vice, using actual speeds™ as the basis for measurement.”~" With one exception discussed be-

low, U.S. Cellular agrees that this speed threshold should be used “as a proxy for the capabilities
that consumers should be able to access with broadband . . . .”*'®

U.S. Cellular agrees with the objective stated in the Broadband Plan that “[e]veryone in
the United States today should have access to broadband services supporting a basic set of appli-
cations that include sending and receiving e-mail, downloading Web pages, photos and video,

119 and with the conclusion reached in the Broadband

and using simple video conferencingl[,]
Plan that this initial target, which “represents a speed comparable to what the typical broadband
subscriber receives today, and what many consumers are likely to use in the future, given past

120 \will ensure universal access.*?*

growth rates],]
Setting the broadband speed threshold at a lower level, e.g., 3 Mbps downstream and 768

kbps upstream,*? might assist in lessening the financial impact on the Fund (although assertions

1% See id. at para. 113.

"7 In Section VI.B.3., infra, U.S. Cellular suggests that speed measurements should take into account op-
erational characteristics that are unique to mobile broadband networks.

'8 Notice at para. 109.
"9 NBP at 135.
120 Id

2L U.S. Cellular has previously suggested that the Commission should use separate speed benchmarks for
fixed and mobile broadband, for purposes of the Commission’s annual evaluation of whether broadband
is being deployed in reasonable and timely manner. U.S. Cellular Comments, GN Docket No. 10-159
(filed Sept. 7, 2010) (“U.S. Cellular Sept. 2010 Comments™), at 4-8. U.S. Cellular does not object, how-
ever, to the Commission’s proposal that, for purposes of CAF funding, it would “characterize broadband
without reference to any particular technology, so that current high-cost and future CAF recipients would
be permitted to use any technology platform, or combination of technology platforms, that satisfies the
specified metrics.” Notice at para. 104.

122 See Notice at para. 110 & n.185.
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to that effect are largely speculative), but the trade-off involved in pursuing what may turn out to
be an ephemeral fiscal objective should be avoided by the Commission. Specifically, setting the
broadband threshold as low as 3 Mbps / 768 kbps would not be an effective step in the direction
of fulfilling President Obama’s goals for the deployment of advanced broadband networks, in-
cluding mobile broadband, nor would it be contribute to efforts to ensure that universal service
support is used to assist the deployment of networks in rural and high-cost areas that are able to
provide broadband Internet access at speeds comparable to those available to consumers in urban
areas.

On the other hand, U.S. Cellular disagrees with suggestions that the Commission should
set the initial broadband target speed at levels greater than 4 Mbps / 1 Mbps.'* Setting the bar
too high would be counterproductive, because it could close off options for accelerated deploy-
ment of advanced high-speed broadband infrastructure. There would likely be a category of car-
riers that could bring broadband at 4 Mbps / 1 Mbps to remote, high-cost locations, with the as-
sistance of USF support, but that would not qualify for Fund assistance if the bar is set higher.
This would not be an attractive policy outcome. In addition, concerns that 4 Mbps / 1 Mbps is
too low a threshold would be addressed by treating these speeds as an initial threshold, subject to
periodic revision by the Commission. As a general matter, U.S. Cellular agrees with the view
expressed in the Broadband Plan that, “[w]hile the nation aspires to higher speeds . . . , it should

direct public investment toward meeting this initial [4 Mbps / 1 Mbps] target.”*?

123 See id. at para. 111.
'2* NBP at 135.
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In seeking comment on the “key attributes of broadband that will be supported as we

125 the Commission asks whether it

reform the current high-cost program and create the CAF[,]
should establish mobility as a separate metric.*?® U.S. Cellular believes that it should.

Treating mobility as a separate metric would augment establishing the advancement of
the deployment of mobile networks as an independent universal service reform priority, as U.S.
Cellular has recommended.*?” In many respects, mobility has become the biggest game in town
with respect to broadband Internet access, and making mobility a metric to be taken into account
as a key attribute of broadband that will supported by the Fund would be in keeping with the sig-

nificant and growing demand for mobile broadband.

2. The Commission Should Not Require Funding Recipients To Engage
in Periodic Testing of Their Broadband Networks.

The Commission proposes to require funding recipients to test their broadband networks
in order to measure compliance with performance metrics adopted by the Commission, and to
periodically report testing results to the Universal Service Administrative Company (“USAC”).
The testing results would be subject to audit.*?®

U.S. Cellular recognizes the importance of ensuring that broadband metrics established
by the Commission are actually being met by funding recipients. Universal service funding is

disbursed with the mandate and expectation that recipients will use the funding to achieve the

goals and objectives adopted by the Commission for the universal service program.

125 Notice at para. 105.
125 1d. at para. 114.
127 See Section 111.B., supra.

128 Notice at para. 116.
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Nonetheless, it would be appropriate to design measurement requirements that balance
the goal of ensuring compliance with performance metrics with the objective of minimizing as
much as possible the burdens that these requirements would impose on funding recipients. In
U.S. Cellular’s view, broadband network testing requirements would likely impose significant
burdens on funding recipients. This could be especially counter-productive if the Commission
decides to adopt reverse auction mechanisms to disburse high-cost and CAF funding, because an
aggregation of burdens created by the Commission’s universal service rules could discourage
participation in the auctions and thus threaten the workability of the Commission’s new funding
regime.

Instead of imposing testing and the submission of periodic reports, the Commission could
require funding recipients to certify their compliance with any service quality metrics the Com-
mission may adopt. These certification requirements, together with “customer complaints regard-

1129

ing the quality of their broadband[,] should be sufficient for enforcing service quality.

3. The Commission Should Use Speed Measurement Criteria That Ac-
count for the Unique Characteristics of Mobile Broadband Networks.

If the Commission decides to adopt a specific threshold speed requirement for supported
broadband services, one issue it must address involves the manner in which broadband speed
will be measured.*® As part of its examination of this issue, the Commission seeks comment
“about how to measure speeds for networks that provide mobile services, where capacity per us-

er changes over time as the number of users in a given sector increases and decreases.”*

129 Id
130 See id. at para. 117.
131 Id
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If the Commission applies a specific speed requirement for mobile broadband services,
then, as the Commission suggests, it would be important for measurement criteria to account for
the unique characteristics of mobile broadband networks. A prominent characteristic is the fact
that mobile broadband networks are periodically subject to congestion, which can have a tempo-
rary effect on broadband speeds available to end users.

One method the Commission could use to account for the unique characteristics of mo-
bile networks would be for the Commission to rely on average sector throughput as a means of
qualifying any strict application of specific speeds requirements for supported mobile broadband
services. Motorola has explained that “[t]he average sector throughput is the aggregate of the in-
dividual user data rates and is used to quantify the total capacity of a site or sector. In other
words, this is the total number of bits capable of being delivered to users distributed through the
sector coverage area.”**?

The average sector throughput measurement accounts for the number of concurrent users
on a mobile broadband provider’s network, and also reflects other factors that may affect indi-
vidual user throughput, such as distance from the cell site and interference.’*® The Motorola
White Paper concludes that:

Average sector throughput is the measure that best represents the capacity of a

sector serving all users in a real world environment. Engineers will often use av-

erage sector throughput during system design to determine if they have designed
in enough network capacity to support the expected traffic in a geographic area.**

132 Motorola White Paper, “Real-World LTE Performance for Public Safety” (Sept. 2010), at 4 (“Motoro-
la White Paper”), accessed at http://www.motorola.com/Business/US-EN/BMS_Site Search?g=real-
world+Ite+performance&onsite=1. U.S. Cellular suggests that it would be appropriate to measure average
sector throughout at the physical (PHY) layer, and the media access control (MAC) sublayer of the mo-
bile broadband network.

13 14
1314
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In U.S. Cellular’s view, it would be unrealistic for the Commission to apply a broadband
speed threshold to mobile networks based upon individual user measurements. The Commission
should instead rely upon average sector throughput measurements, based network key perfor-
mance indicators, that would produce a more reliable of applying the Commission’s speed thre-
shold in a mobile broadband network environment.

C. The Commission’s Requirements Regarding Affordable and Reasonably

Comparable Rates Should Avoid Direct Rate Requirements Imposed on
Funding Recipients, and Should Take Consumers’ Preferences into Account.

1. The Commission Should Follow the Model It Has Used for Voice Ser-
vices in Determining the Affordability of Broadband Services.

One of the central tasks for the Commission in this proceeding is devising universal ser-
vice reforms that will be effective in bringing affordable broadband to rural and high-cost areas.
The Act charges the Commission with developing policies aimed at making supported services
available at “affordable rates.”** In keeping with this statutory mandate, one of the goals estab-
lished in the Broadband Plan is that “[e]Jvery American should have affordable access to robust
broadband service . .. ."*%

U.S. Cellular has previously advocated that the Commission should collect pertinent in-

formation regarding the affordability of mobile broadband, noting that “[g]athering data regard-

ing the affordability of mobile wireless broadband services—especially in rural and high-cost

13547 U.S.C. § 254(h).
13 NBP at 10 (emphasis added). The Broadband Plan also finds that:

[T]he current regulatory framework will not close the broadband availability gap. A
comprehensive reform program is required to shift from primarily supporting voice
communications to supporting a broadband platform that enables many applications, in-
cluding voice. . . . The goal of reform is to provide everyone with affordable voice and
broadband.

Id. at 141 (emphasis added).
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areas—will provide useful information to the Commission, which can be utilized, for example, in
the development of the Commission’s universal service policies.”**

The Commission seeks comment on the types of information upon which it should rely in
evaluating whether rates for supported broadband and voice services are affordable.**® U.S. Cel-
lular suggests that the Commission should take an approach patterned after the manner in which
it currently evaluates the affordability of voice services. Thus, the Commission could treat the
overall subscribership penetration rate for fixed broadband and mobile broadband services'® as
probative with respect to the affordability of broadband. In addition, the Commission could seek
to determine trends in the level of average consumer expenditures for fixed broadband and mo-
bile broadband services, as a further indication of the affordability of these services.*°

While the Commission expresses some concerns regarding whether its methods of assess-
ing the affordability of voice services would be sufficiently applicable to broadband services,'*
U.S. Cellular believes that the criteria described above would still provide a workable indication
of whether broadband rates are affordable. Moreover, the Commission’s concerns that variables
other than affordability affect broadband subscribership penetration (e.g., lack of computers, lack

142

of digital literacy, a belief that broadband is not relevant)™ may be pertinent regarding fixed

37 U.S. Cellular Sept. 2010 Comments at 17.
138 See Notice at para. 140.

139 U.S. Cellular has previously suggested that the Commission, in evaluating the affordability of broad-
band, should gather information regarding mobile broadband services, arguing that “[t]here is a compel-
ling basis for the Commission to examine the affordability of mobile wireless broadband services, as part
of an overall assessment of broadband affordability, because mobile broadband is indisputably a “desired’
service from the perspective of consumers.” U.S. Cellular Sept. 2010 Comments at 16.

140 See Notice at para. 140.
141 See id. at para. 141.
142 Id
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broadband, but would seem to be less pertinent in the case of mobile broadband. The growing
demand for smartphones and tablets,*** for example, suggests that the variables mentioned by the
Commission have less application in the mobile broadband world.

In developing affordability criteria, the Commission should not impose any specific af-
fordability requirements on funding recipients.*** It would be counter-productive, burdensome,
and administratively infeasible to attempt to measure affordability on a recipient-by-recipient
basis. In addition, any such approach could conflict with the Commission’s intent “not to price
regulate broadband service . . . .”'*°
While U.S. Cellular supports measurement criteria that would assess affordability “based

7146 it is U.S. Cellular’s view that

on the totality of the Commission’s universal service programs,
it would be neither feasible nor desirable “to implement a system where support is available only
to subsidize the cost of serving customers under a specified income level . . . .”**" Such an ap-
proach would not be consistent with a fundamental universal service goal, which is to support the
deployment of networks to provide voice and broadband service to “all the people of the United
States . . .”'*® In addition, a funding mechanism limited to supporting the provision of service to

low-income subscribers would likely undercut incentive for deploying broadband networks in

rural and high-cost areas, which would not advance the Commission’s proposed principle of

143 Chairman Genachowski has noted that “[t]he bottom line [is that] mobile broadband is being adopted
faster than any computing platform in history. The number of smartphones and tablets sold now exceeds
the number of PCs.” Chairman Genachowski Remarks at 5.

144 See Notice at para. 143.
51d. at para. 138.

% 1d. at para. 140.

Y71d. at para. 142.

1847 U.S.C. § 151.
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modernizing and refocusing its universal service program “to make affordable broadband availa-
ble to all Americans . .. ."**°
2. The Commission Should Adopt an Aggressive Standard for Broad-

band Rate Comparability, and Should Take Both Rates and Services
into Account.

In addressing rate comparability, the Commission should follow the approach it has taken
for purposes of providing high-cost support for non-rural carriers by establishing a national rate
benchmark based on average urban rates. Rural rates in a given state would be presumed to be
reasonably comparable to urban rates, for purposes of Section 254 of the Act, if they are below
the nationwide benchmark.

U.S. Cellular suggests, however, that, instead of using the national rate benchmark cur-
rently used for voice services provided by non-rural carriers (i.e., 2.0 standard deviations above

the average urban rate),**

the Commission should base reasonable comparability on a fixed nu-
merical standard that is more aggressive than the benchmark the Commission currently uses for
non-rural carriers. Using a fixed numerical standard would provide a clear-cut test, thus remov-
ing any ambiguity or uncertainty.** Specifically, the Commission should adopt a benchmark of

not more than 125 percent of nationwide urban rates. Using this benchmark (which would consti-

tute a reduction from the 2.0 standard deviation benchmark), and providing federal support

149 Notice at para. 10 (emphasis added).

%0 High-Cost Universal Service Support Federal-State Joint Board on Universal Service, WC Docket No.
05-337, Joint Petition of the Wyoming Public Service Commission and the Wyoming Office of Consumer
Advocate for Supplemental Federal Universal Service Funds for Customers of Wyoming’s Non-Rural In-
cumbent Local Exchange Carrier, CC Docket No. 96-45, Order on Remand and Memorandum Opinion
and Order, 25 FCC Rcd 4072, 4109 (para. 70) (2010) (“Qwest I Remand Order™).

151 See Vermont Public Service Board, Vermont Department of Public Service, and Maine Public Utilities
Commission Comments, CC Docket No. 96-45, WC Docket No. 05-337 (filed Mar. 27, 2006) at 29; RCA
Comments, Docket No. 96-45, WC Docket No. 05-337 (filed Jan. 28, 2010) (“RCA Jan. 2010 Com-
ments”) at 18.
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above that threshold, would advance the Commission’s goals for broadband deployment because
doing so likely would not tolerate as wide a gap between rural and urban rates than would be
permitted by the 2.0 standard deviation benchmark.**

The Commission’s discussion of reasonable comparability in the Notice focuses on
broadband rates,*>* but the principle of reasonable comparability enacted by Congress in Section
254(b)(3) of the Act applies not only to rates, but also to “telecommunications and information
services, including . . . advanced telecommunications and information services . . . .”** In order
to follow this statutory mandate, the Commission should develop CAF support mechanisms that

are:

directed toward the services—such as mobile broadband services—that consum-
ers are embracing in today’s rapidly-changing marketplace. Mobile services, and
more specifically, mobile broadband services, are broadly available in urban areas
and highly valued by all consumers. Thus, rural consumers have a right to expect
the universal service system to ensure their access to wireless services that are
“comparable” to those provided in urban areas.*

U.S. Cellular agrees with RCA that an effective way for the Commission to meet this statutory

mandate regarding reasonably comparable services is to ensure that the new CAF support me-

152 gge Letter from R. Steven Davis, Senior Vice President — Federal Relations, and Shirley Bloomfield,
Senior Vice President — Public Policy, Qwest, to Marlene H. Dortch, Secretary, FCC, CC Docket No. 96-
45, WC Docket No. 05-337 (filed May 5, 2008), Proposal for Implementing the Tenth Circuit’s Remand
in Qwest Communications Int’l Inc. v. FCC, 398 F.3d 1222 (10th Cir. 2005)), at 4, cited in RCA Jan.
2010 Comments at 19. Although the Commission last year decided not to modify the 2.0 standard devia-
tion benchmark used for non-rural carriers’ voice services, the Commission did acknowledge that the 2.0
standard deviation benchmark produces a gap of 34-43 percent between rural and urban rates, compared
to a 25 percent difference that would be produced by a 125 percent benchmark. Qwest Il Remand Order,
25 FCC Rcd at 4110 (para. 71). While the Commission found that this difference between the two stan-
dards was “not dramatically dissimilar[,]” id., U.S. Cellular suggests that such a degree of difference does
in fact warrant serious consideration of the 125 percent benchmark.

153 See Notice at paras. 144-147.
15447 U.S.C. § 254(b)(3) (emphasis added).
155 CTIA Comments, WC Docket No. 05-337, CC Docket No. 96-45 (filed May 8, 2009), at 8-9.
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chanisms provide sufficient funding for competitive broadband services.™® One step toward that
goal would be accomplished by adopting U.S. Cellular’s proposal for separate CAF funds to
provide ongoing support for fixed broadband and mobile broadband services.

In addition to seeking comment on how to measure whether rural and urban broadband
rates are reasonably comparable, the Commission also asks whether it “should look at rates for
voice and broadband individually, or combined.”**" There are strong reasons for applying the
comparability test to combined voice and broadband rates. Providing for the inclusion of both
voice and broadband services in the Commission’s comparability analysis would reflect the cur-
rent realities of the marketplace, and would better ensure that consumers in rural and high-cost
areas have access to service packages—including mobile voice and mobile broadband— that are
comparable to those commonly available to consumers in urban areas.'*®

Finally, in connection with its consideration of actions that should be taken to ensure the
reasonable comparability of rural and urban broadband rates, the Commission seeks comment on
whether it “should require recipients to file with the Commission rates that [they] will charge
customers for a set period after receiving funding.”**® U.S. Cellular opposes such a filing re-
quirement as being burdensome and unnecessary. The complaint process could be utilized to pro-
tect consumers against unreasonable rates. Moreover, if the Commission adopts CAF mechan-
isms that encourage competitive entry, then the resulting competition would further discipline
broadband rates. The filing of rates with the Commission would not serve any discernible pur-

pose, and, therefore, the potentially burdensome requirement should not be imposed.

1% RCA Jan. 2010 Comments at 19-20.
57 Notice at para. 144.
158 5ee RCA Jan. 2010 Comments at 21.
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D. Fund Recipients Should Be Permitted To Partner with Other Providers To
Meet Requirements Related to the Provision of Voice Services.

The Commission, in proposing to require that fund recipients must provide voice tele-
phony service throughout their designated service areas, also proposes to permit fund recipients
“to partner with another voice provider, in part, to provide voice capability . . . .”*®°

If the Commission ignores the warnings of U.S. Cellular and proceeds with the estab-
lishment of a single-winner reverse auction disbursement mechanism, then U.S. Cellular believes
the Commission has no choice but to permit partnering between the auction winner and other
providers of voice telephony service. The partners should be permitted to provide voice service
through the use of any technology, including wireless and satellite networks, so long as the tech-
nology employed is able to deliver a service that meets the Commission’s definition of a voice
telephony service.

Permitting partnering arrangements would benefit consumers by facilitating more accele-
rated access to voice services in areas in which such services are not ubiquitously available. In
addition, partnering would be more cost effective (and, thus, would place less pressure on the
Fund) than requiring fund recipients to deploy their own facilities as the exclusive means for
complying with the Commission’s requirements regarding the availability of voice services in
the recipients’ service areas.

VII. THE COMMISSION SHOULD ADOPT NEAR-TERM UNIVERSAL SERVICE

REFORMS THAT PROMOTE EFFICIENCY AND COMPETITIVE
NEUTRALITY.

As the Commission proceeds with reform of support provided to competitive ETCs and

rural incumbent LECs, it should take several steps to ensure that its adjustments to current me-

9 Notice at para. 147 (footnote omitted).
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chanisms, and its plans for transitioning to its new CAF support mechanisms, are competitively
neutral manner. These various steps are discussed in the following sections.
A. The Commission Should Rationalize Competitive ETC Support in a Manner

That Accounts for the Accelerating Demand for Mobile Broadband in Rural
Areas.

The extent to which the Commission will be able to deliver on commitments regarding
the provision of mobile broadband service to all Americans will depend in large part on the new
support mechanisms the Commission adopts, and on the manner in which the Commission de-
signs and manages the transition to these new mechanisms. In the following sections, U.S. Cellu-
lar explains that there are reasons to be concerned about the Commission’s proposals, and sug-
gests several remedial steps that would better achieve the Commission’s policies regarding the
deployment of mobile broadband networks.

1. Phased-Down Competitive ETC Support Should Not Be Used To Re-
duce the Overall Level of High-Cost Support.

As part of its proposal to phase down existing competitive ETC high-cost support over a

four-year period beginning in 2012,*%

the Commission asks whether it should use this funding to
reduce the size of the Fund.*®? Such an approach would be ill-advised.

On the one hand, U.S. Cellular supports the Commission’s proposed principle of fiscal
responsibility, including the Commission’s commitment to “[c]ontrol the size of USF as it transi-

tions to support broadband . . . .”*®®* On the other hand, the Commission has a responsibility to

1%01d. at para. 98.

L |d. at para. 248. U.S. Cellular notes that, although the Commission characterizes its proposal as a
“five-year” phase down, since support is at zero at the beginning of the fifth year, it is actually a four-year
phase down.

192 1d. at para. 249.
183 1d. at para. 10.
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ensure that the size of the Fund is sufficient to achieve the statute’s universal service goals and

objectives.'®*

As U.S. Cellular has previously explained, “Congress gave the Commission a set
of goals and ordered that universal service support be sufficient to achieve them. If the Commis-
sion cannot develop sufficient contribution mechanisms to meet congressional goals—then Con-
gress must step in and amend the statute to sustain the program.”*®

Given the Commission’s responsibility to maintain the sufficiency of the Fund, the
Commission should not use phased-down competitive ETC high-cost support to reduce the size
of the Fund, for two reasons. First, there is no credible evidence that such a reduction is neces-
sary. While the Commission has expressed general concerns regarding the possible relationship
between unchecked Fund growth and possible downward pressures on the adoption of broadband

services and other services,®®

there does not appear to be any probative empirical data suggest-
ing that immediate steps must be taken to reduce the size of the Fund in order to avoid these spe-
culative consequences. While U.S. Cellular agrees that fiscal responsibility should be exercised
to ensure that future growth in the Fund is managed prudently, these fiscal concerns do not rea-
sonably translate into a basis for cutting the size of the Fund in the near term.

Second, any such reduction in the Fund would risk jeopardizing the whole point of uni-
versal service reform and the Commission’s Broadband Plan: “Modernize and refocus USF and

ICC to make affordable broadband available to all Americans and accelerate the transition from

circuit-switched to IP networks . . .. Unserved communities across the nation cannot continue to

164 See 47 U.S.C. § 254(b)(5) (establishing the principle that “[t]here should be . . . sufficient Federal and
State mechanisms to preserve and advance universal service”).

165 .S, Cellular Dec. 2009 Comments at 9.

1% See Notice at para. 10 (noting that “American consumers and businesses ultimately pay for USF, and .
... this contribution burden may undermine the benefits of the program by discouraging adoption”).
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be left behind.”**” Achieving these goals takes money. As U.S. Cellular has previously observed,
if the Commission chooses to accelerate the deployment of broadband infrastructure, including
mobile broadband networks, then the Commission’s funding mechanisms should grow to help
fund this investment:

The biggest near-term investment for mobile wireless broadband is towers and re-
lated infrastructure, which have a relatively long lifespan. Long-term, the overall
size of the high-cost support mechanism may be reduced because operations and
maintenance expenses are lower than the initial construction expenses. Accor-
dingly, the overall size of the fund should be looked at from the perspective of
how quickly the Commission seeks to achieve a robust build out of new infra-
structure in rural America. From U.S. Cellular’s perspective, the fund needs to get
bigger before it gets smaller, to accelerate new investment in more efficient plant,
that can be operated and maintained at lower [funding] levels in future years.*®®

2. Competitive ETCs Should Be Permitted To Immediately Invest Exist-
ing Support in Mobile Broadband Infrastructure.

As the Commission evaluates the rationalization of competitive ETC universal service
support, one immediate step it should consider is to clarify and confirm that competitive ETCs
(as well as incumbent ETCs) are permitted under existing law to use their current high-cost fund-
ing to deploy joint-use network facilities that are capable of providing both voice and broadband
Services.

The Commission is not barred by Section 254 of the Act from funding such joint-use fa-

cilities,*® and a clarification by the Commission that competitive ETCs may use current high-

167 Id
1% U.s. Cellular Dec. 2009 Comments at 10 (emphasis in original) (footnote omitted).

199 See Federal-State Joint Board on Universal Service, Multi-Association Group (MAG) Plan for Regu-
lation of Interstate Services of Non-Price Cap Incumbent Local Exchange Carriers and Interexchange
Carriers, CC Docket No. 96-45, CC Docket No. 00-256, Fourteenth Report and Order, Twenty-Second
Order on Reconsideration, and Further Notice of Proposed Rulemaking in CC Docket No. 96-45, and Re-
port and Order in CC Docket No. 00-256, 16 FCC Rcd 11244, 11322 (para. 200) (2001) (concluding that
the “use of support to invest in infrastructure capable of providing access to advanced services does not
violate section 254(e), which mandates that support be used ‘only for the provision, maintenance, and
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cost funding for joint-use mobile broadband networks “would be an effective, immediate action
to accelerate broadband deployment in rural and high-cost areas. Such a step would enable wire-
less ETCs to enhance their investment in broadband networks in the near term, while the Com-
» 170

mission continues its deliberations regarding long-term universal service reform.

3. Support to Competitive ETCs Should Not Be Phased Down Before a
Successor Funding Mechanism Is in Place.

Another important step the Commission should take, as a means of advancing its goals
for the accelerated deployment of mobile broadband networks and for the availability of afforda-
ble mobile broadband services in rural communities, is to ensure that a phase down of competi-
tive ETCs’ existing high-cost support is not commenced until replacement funding mechanisms
have been adopted and have been made operational.

U.S. Cellular has previously argued that “the Commission must be prepared to disburse
support from new funding mechanisms before it initiates the phase-down of existing support for

competitive ETCs (or for incumbent LECs)[,]”*"

and that such an approach is necessary to
avoid the risk of there being insufficient funding for the accelerated deployment of broadband
networks. The Commission has explained that “[r]leform will require all major stakeholders in

the USF and ICC system to grapple with the practical consequences of change. We do not pro-

pose any ‘flash cuts,” but rather suggest transitions and glide paths that we believe will facilitate

upgrading of facilities and services for which the support is intended.” The public switched telephone
network is not a single-use network. Modern network infrastructure can provide access not only to voice
services, but also to data, graphics, video, and other services. High- cost loop support is available to rural
carriers ‘to maintain existing facilities and make prudent facility upgrades . . . .” Thus, although the high-
cost loop support mechanism does not support the provision of advanced services, our policies do not im-
pede the deployment of modern plant capable of providing access to advanced services.”).

0 U.S. Cellular Sept. 2010 Comments at 37.
1 U.S. Cellular Aug. 2010 Reply at 33.
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adaptation to reforms.”*"? A phase-down of support, in the absence of the implementation of new
CAF support mechanisms, may not constitute a “flash-cut” change in the strictest sense, but it
would have the same effect on competitive ETCs because their ability to continue using USF
support to deploy infrastructure and provide services would be disrupted.

U.S. Cellular agrees with CTIA that any Commission decision that would eliminate high-
cost support for wireless carriers “before developing and implementing any alternative mechan-
isms to support mobile voice or broadband deployment in rural areas [would be] far off the
mark.”*"® Cutting back current high-cost support would likely decrease investment by competi-
tive ETCs in rural and high-cost areas, delay network upgrades, and adversely affect competitive
ETCs’ coverage areas. None of these outcomes, of course, would benefit consumers.*”

4. All Support Provided Under Existing Mechanisms Should Be Phased
Down on Identical Time Lines.

U.S. Cellular has explained in an earlier section of these Comments that a failure by the
Commission to transition both rural incumbent LECs and competitive ETCs from their existing
support to new CAF support mechanisms pursuant to the same or equivalent terms would not be
competitively neutral.'”® In this section, U.S. Cellular underscores its concern that the Commis-
sion’s goals for broadband deployment will be threatened unless it develops fair and practical

transition mechanisms.

172 Notice at para. 17. The Commission went on to point out that “[c]hange to USF and ICC policies need
not and should not be sudden or overly disruptive, but change must begin so that our country can reach its
broadband goals in an efficient and accountable way.” 1d.

3 CTIA July 2010 Comments at 7.

174 See id. U.S. Cellular agrees with CTIA’s conclusion that, “[bJased on both wireless carriers’ legitimate
reliance on existing mechanisms, as well as the need to preserve wireless service to meet broadband and
voice service goals going forward, the Commission should not begin phasing out existing CETC support
until rules for new support mechanisms are finalized.” 1d. at 8.

175 See Section I11.A.2., supra.
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If the Commission were to proceed with an accelerated phase down of wireless carriers’
support, this would only reduce the ability of wireless competitive ETCs to construct new cell
sites in remote areas. This would be a counter-productive result, especially given that substantial
areas of rural America still require significant capital investment in order to gain access to
broadband services. At a time when the President and the Chairman are pushing to deliver mo-
bile broadband services to 98 percent of Americans within five years, it would be exactly the
wrong policy choice to phase down support to the very carriers who are using support to build
towers and coverage in rural areas.

Moreover, there is no indication in the Broadband Plan or the Notice that the Commission
is coordinating any phase down of support to competitive ETCs with the introduction of new
broadband support mechanisms. That is essential to ensuring that existing services are not cut
and that new broadband services roll out at the earliest possible date.

These problems that the Commission’s proposed transition would cause for competitive
ETCs would be exacerbated if transition rules for rural incumbent LECs are not aligned with
those required of competitive ETCs. To the extent that the Commission’s universal service poli-
cies continue to be designed to work in tandem with policies aimed at advancing local competi-
tion (as they are required to do), then the Commission must also prescribe transition paths that do
not place competitive ETCs (or rural incumbent LECs) at a competitive disadvantage. Specifical-

ly, U.S. Cellular favors the adoption of a ten-year phase-down of wireless competitive ETCs’
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high-cost support, with comparable phase-down periods applied for purposes of transitioning ru-
ral incumbent LECs to the Commission’s new USF mechanisms.*"®
5. The Commission Should Not Accelerate the Phase-Down of Competi-

tive ETC Support by Treating a Wireless Family Plan as a Single Line
for Purposes of Support Calculations.

The Commission seeks comment on a Broadband Plan proposal to accelerate the phase
down of competitive ETC support by immediately treating a wireless family plan as a single line
for purposes of support calculations.*’”

U.S. Cellular opposes the Broadband Plan recommendation because it would not be com-
petitively neutral, it would amount to a flash-cut of competitive ETC support, and, in any event,
there is no rational basis to support the recommendation.

As U.S. Cellular has discussed,*” the Commission should design transition mechanisms
for rural incumbent LEC and competitive ETC support that are competitively neutral. Singling
out the treatment of wireless family plans as an immediate means of imposing further reductions
on competitive ETCs’ high-cost support (in addition to the ongoing reductions resulting from the
imposition of the interim cap three years ago) would not be consistent with the competitive neu-
trality principle. In addition, while the Commission professes that it is not proposing any flash

179

cuts,”” redefining wireless family plans as a single line for purposes of support calculations

would in fact result in a flash cut of competitive ETC support. Given the Commission’s interest

'7® See id. The Broadband Plan notes that “[b]y 2020, the ‘old” High-Cost program will cease operations,
and service providers will only receive support for deployment and provision of supported services (i.e.,
broadband that offers high-quality voice) through the CAF.” NBP at 150.

" Notice at para. 257 (citing NBP at 148).
178 See Section VI11.B.4., supra.

19 Notice at para. 17.
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in avoiding such results as it devises its universal service reforms, it should dispense with the
NBP recommendation on that basis.**°

In addition, the Broadband Plan proposal stems from a false premise, namely, that there
is some basis for treating wireless family plans as the equivalent of a single line. The Broadband
Plan offers no explanation or support for this premise, other than to indicate that “in many in-
stances, companies receive support for multiple handsets on a single family plan. Given the na-
tional imperative to advance broadband, subsidizing this many competitive ETCs for voice ser-
vice is clearly inefficient.”*!

The Broadband Plan, in hastening to identify funding sources for the national imperative,
overlooks the way wireless networks are designed and operated. Given the fact that each wireless
handset in a family plan provides a mobile service, a competitive ETC must build and maintain
infrastructure that supports the use of each of the handsets anywhere in the competitive ETC’s
service area. Thus, each handset is reasonably viewed as a separate “line” for which mobile ser-
vice must be ubiquitously available. Given the competitive ETC’s responsibility for making ser-
vice available for each family plan “line,” each line should be eligible for support.

In addition, as CTIA has pointed out, there are legal problems with the Broadband Plan
recommendation. Since the recommendation could result in immediate and dramatic reductions

182

in competitive ETC support,”* the flash cut would conflict with the statutory requirement that

'8 In fact, the Broadband Plan itself observes that “[s]udden changes in USF . . . could have unintended
consequences that slow progress” and that the Commission should instead provide “a clear road map for
reform . . . so that the private sector can react and plan appropriately.” NBP at 141.

181 1d. at 148 (footnote omitted).

182 See Notice at para. 148 (referencing an estimate of $463 million annually).
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USF mechanisms must be predictable.'®® U.S. Cellular also agrees with CTIA’s observation that
“the [NBP] proposal would run afoul of the clear Congressional prohibition on restricting uni-
11,184

versal service support to a ‘primary line.

B. The Commission Should Gradually Transition Interstate Access Sup-
port to the Connect America Fund.

The Commission seeks comment on whether the Interstate Access Support (“IAS”) fund-
ing level for incumbent LECs adopted in the Interim Cap Order should be capped in 2012 at 50
percent of the 2011 IAS cap amount and then eliminated in 2013, or whether IAS support should
be transitioned to CAF more gradually.*®

U.S. Cellular favors a gradual transition of IAS funding to the new CAF mechanisms, in
order to minimize disruption to the operations of service providers. Many competitive ETCs re-
ceive IAS support, and, in several states (such as New Mexico, Virginia, Washington, and West
Virginia) this IAS support represents a significant portion of all universal service support re-
ceived by competitive ETCs.*® The transition should not commence until the Commission is
prepared to begin the disbursement of support from new CAF mechanisms, and the transition
should subsequently proceed gradually at a pace that is synchronized as much as possible with

the ramp up of CAF funding.*®’ For example, applying a ten-year period for transitioning IAS to

183 CTIA July 2010 Comments at 12 (citing 47 U.S.C. § 254(b)(5)).
184 1d. (citing various congressional appropriations Acts prohibiting the Commission from using appro-
priated funds to implement primary line restrictions).

185 Notice at para. 234.

186 See U.S. Cellular July 2010 Comments at 27-28.

187 See U.S. Cellular Aug. 2010 Reply at 33.
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CAF would be an appropriate glide path that would minimize disruptions that could be caused by
a more accelerated transition.'®®

The Commission proposes to transition 1AS for competitive ETCs on the same schedule
adopted for incumbent price cap carriers.’® U.S. Cellular supports transitioning all current reci-
pients of 1AS support on the same schedule, since such an approach would avoid imposing any
competitive advantage or disadvantage on any class of carrier.*®® U.S. Cellular also reiterates that
the duration of the schedule should be sufficient to avoid disruption to the operations of any class
of carriers receiving 1AS support.
VIIl. RULES FOR THE FIRST PHASE OF THE CONNECT AMERICA FUND

SHOULD PROVIDE SUFFICIENT LEVELS OF FUNDING, AND SHOULD
DEVELOP EFFECTIVE MEASURES FOR TARGETING SUPPORT.

The Commission can take steps during the first phase of CAF, including adopting rules
for disaggregating support within study areas and for beginning the process of redrawing existing
study areas, which will promote more efficient and effective use of CAF funding. If the Com-
mission decides to cap the level of support during the first phase of CAF, it should do so in a
way that still accommodates sufficient funding for the deployment of mobile broadband net-
works. The Commission also should be cautious in selecting criteria for use in defining areas that
would receive support during Phase I, because its proposals appear to be inconsistent with statu-

tory requirements.

18 U.S. Cellular also supports a ten-year phase-down of competitive ETCs’ existing high-cost support.
See, for example, Section VII.A.4., supra.

189 Notice at para. 237.

1% The Commission also asks whether the 1AS transition should be accomplished more slowly for certain
classes of carriers. Id. at para. 234. Because this could have adverse competitive consequences, U.S. Cel-
lular opposes such an approach.
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A. If the Commission Sets a Budget for Funding for the First Phase of the Con-
nect America Fund, the Budget Should Be Flexible and Subject to Upward
Adjustment.

The Commission proposes to “dedicate a defined amount of money to fund the first phase
of the CAF[,]”** and, specifically, seeks comment on an overall budget for CAF “such that the
sum of any annual commitments for the CAF and any existing high-cost programs (as modified)
in 2012 would be no greater than projections for the current high-cost program, absent any rule
changes.”*

U.S. Cellular has suggested that the Commission would be better advised not to initiate a
first phase of CAF in which the Commission would plan to test its proposed reverse auction me-
chanism.*® The Commission could better serve its universal service goals by avoiding any rigid
budgetary restrictions on CAF and “continuing to provide IAS and competitive ETC support un-
der current program rules.”*** Such an outcome would be better for consumers because it would
enhance continuity, and mitigate any dislocations, in the deployment of broadband infrastructure
and provision of services in rural and high-cost areas.

If the Commission, however, decides to establish a budget for Phase | CAF, the budget
should not be locked in place, but should instead be flexible and subject to adjustment. As a gen-
eral matter, allowing pre-determined budget ceilings to drive the extent of the Commission’s ef-
forts to support broadband deployment amounts to allowing the tail to wag the dog. As U.S. Cel-

lular has discussed in other sections of these Comments, the Commission’s proposed principle

regarding fiscal responsibility should not be allowed to devour the proposed principle of bringing

91 Notice at para. 274.
92 1d. at para. 275.

193 See Section V.A.2., supra.
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affordable broadband to all Americans. In addition, the imposition of a fixed budget ceiling
would risk a conflict with the statutory requirement regarding the sufficiency of universal sup-
port mechanisms.

These considerations, as well as the Commission’s concerns regarding “the high costs
that would be required to ensure ubiquitous mobile coverage and very-high-speed broadband for

every American[,]”*®

support U.S. Cellular’s suggestion that the Commission should be pre-
pared to make upward adjustments in any Phase | budget it adopts, in order to accommodate
these costs. A failure to make these adjustments would invite adverse consequences for the
Commission’s broadband goals.

B. Phase | Connect America Fund Support Should Be Made Available for Pre-
Existing Deployment Plans in Certain Cases.

In fleshing out its plans for the first phase of CAF, the Commission explains that its goal
“is to increase broadband deployment in unserved rural and high-cost areas, not to fund existing
facilities or deployment to which a carrier has already committed to federal or state regula-
tors.” % In keeping with this goal, the Commission seeks comment on whether it should explicit-
ly limit Phase I funding to ““new,” or incremental, capacity or deployment to which the carrier
has not already committed . . . .”**
U.S. Cellular objects to the Commission’s overall goal regarding Phase | funding. Given

the fact that Phase | is intended to be a transitional phase to a permanent CAF mechanism that

will be designed to accomplish the Commission’s proposed principle of using universal service

194 Notice at para. 276.
% 1d. at para. 275.

% 1d. at para. 308.

197 Id
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support to bring affordable broadband to all Americans, and the fact that the Commission pro-
poses to adhere to a strict budget for Phase | funding, it would be more productive and cost-
effective to use Phase | funding, at least in part, to support ongoing and planned projects, rather
than restricting funding to new, start-from-scratch projects in currently unserved areas. One rea-
son for this is that the high up-front costs associated with new projects would lead to the likelih-
ood that more money would be spent to achieve less coverage, under the Commission’s ap-
proach, than would be accomplished if ongoing and planned projects were funded in the first
phase of CAF.*%®

If the Commission nonetheless does choose to restrict Phase I CAF funding to new, or
incremental, capacity and deployments for which no commitments have previously been made,
then U.S. Cellular suggests that the Commission should make at least one exception to this fund-
ing plan. Specifically, an exception should take into account, and ameliorate, the effects of the
interim cap on competitive ETCs’ high-cost support. The ongoing imposition of the cap in many
cases has interfered with the ability of wireless carriers to meet network deployment commit-
ments made to state regulatory commissions. These effects of the interim cap—which are prod-
ucts of the Commission’s regulatory actions that are obviously beyond the control of the wireless
competitive ETCs—should not be compounded by the Commission by using these pre-existing
deployment commitments as a basis for making these competitive ETCs ineligible for Phase I

CAF support.

1% See, e.g., MTPCS, LLC, d/b/a Cellular One Comments, WT Docket No. 10-208 (filed Dec. 16, 2010),
at 2 (arguing that funding underserved areas “enables broadband upgrades to existing infrastructure, and
minimizes the time-consuming and costly acquisition, zoning and construction process for new sites. The
result will be faster deployment of upgraded services.”).
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C. The Commission Should Establish Simple and Practical Criteria for Desig-
nating Geographic Areas That Will Receive Phase | Connect America Fund
Support.

The Commission proposes to use census blocks as the basis for bidding in Phase | reverse
auctions. Under this approach, the Commission would permit bidders to aggregate census blocks

199

as part of a package bid to cover larger areas.” “Winning bidders would . . . be awarded support

in one or more census blocks.”?%

U.S. Cellular supports the Commission’s proposal to use unserved housing units as the
basis for determining the baseline number of unserved units in a census block.?®* The Commis-
sion also seeks comment regarding whether to consider unserved businesses or community anc-
hor institutions in determining the number of unserved units in each census block to be used for
assigning support. U.S. Cellular suggests that the Commission should not expand the definition
of unserved units to include businesses or community anchor institutions.

Considering factors other than unserved housing units?®* for purposes of identifying un-

served units would introduce levels of complexity and confusion that the Commission would be

wise to avoid. Universal service policies relating to the deployment of telecommunications ser-

1% Notice at para. 293.

20 1d, As U.S. Cellular has discussed, one issue involves whether the Commission’s proposal to provide

support on the basis of census blocks or aggregations of census blocks would be consistent with Section
214(e)(5) of the Act. See Section IV.B., supra.

201 Notice at para. 295.
202 The Commission proposes to use the U.S. Census Bureau definition of a “housing unit”:

A housing unit is a house, an apartment, a mobile home, a group of rooms, or a single
room that is occupied (or if vacant, is intended for occupancy) as separate living quarters.
Separate living quarters are those in which the occupants live and eat separately from any
other persons in the building and which have direct access from the outside of the build-
ing or through a common hall.

U.S. Census Bureau, State and County QuickFacts, Housing Units, http://quickfacts.census.gov/
gfd/meta/long_HSG010209.htm, cited in Notice at para. 129.
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vices have typically focused on the statutory mandate to bring these services “to all the people of
the United States . . . .”?% Defining unserved units in terms of housing units, which appears to be
a reasonable surrogate for population, would be in keeping with this traditional focus.

In U.S. Cellular’s view, it would make sense to steer clear of any attempt to tailor the
disbursement of support based on factors other than population, or a surrogate for population. It
would be difficult to measure these additional factors, and to determine appropriate coverage
comparisons among different types of factors. Constructing and maintaining a regulatory regime
to make these measurements and comparisons would be cumbersome, and the effort would not
seem to be worth the candle. In addition, taking any additional factors into account could also
detract from what should be the main task: expanding broadband coverage “to all the people.”

D. Rural Carriers Should Be Required To Disaggregate Support Within Exist-
ing Study Areas.

The Commission proposes to require rural carriers to disaggregate support within their
existing study areas beginning in 2012.%°* U.S. Cellular strongly supports this proposal.

As former Commission Chief Economist Rogerson has explained, the Commission cur-
rently considers the entire study area of an incumbent LEC to be a single region for purposes of
providing per-line support payments.’® Professor Rogerson points out that the problem is that a
typical study area for an incumbent LEC receiving high-cost support “is generally far from ho-

mogenous and instead may contain areas with medium-sized towns or major highways where

23 47U.S.C. §151.
204 Notice at para. 375.

2% U.S. Cellular Comments, WC Docket Nos. 05-337, 03-109, 06-122, 04-36, CC Docket Nos. 96-45, 99-
200, 96-98, 01-92, 99-68 (filed Nov. 26, 2008), App. A, William P. Rogerson, “An Economic Analysis of
Universal Service Payments to Wireless Carriers” (Nov. 26, 2008) (“Rogerson Nov. 2008 Paper”) (pre-
pared at the request of U.S. Cellular), at 12.
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provision of wireless service may be profitable without support payments and more remote less
densely populated areas where provision of wireless service is much less likely to be profitable
without support payments.”2%

From the perspective of wireless carriers, Professor Rogerson has noted that “a natural
approach for the Commission to consider in order to better target its support would be to disag-
gregate high cost support for wireless carriers.”?*” Under this approach, “the Commission should
consider subdividing high cost areas into smaller sub regions, and making the per line support
payment that a wireless carrier receives depend on the sub region that the service is being pro-
vided in.”*%

Professor Rogerson’s analysis is consistent with the Commission’s observation that “dis-
aggregation could also reduce existing competitive ETC support by better identifying only those
areas that do require support to provide services.”?® Even though requiring disaggregation
“would not alter the total amount of support that an incumbent LEC would receive in a given

1210

study area[,] the requirement would be a useful means of targeting support more directly to

the areas with greatest need because it would “provide direct and automatic incentives for wire-
less carriers to build out facilities and increase the level of service they provide in sub regions of

high cost areas that are most in need of additional facilities.”*"*

2%1d. at 12-13.

27 1d. at 13.

208 Id

2% Notice at para. 375.

210 Id

21 Rogerson Nov. 2008 Paper at 14.
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With regard to the processes to be followed by carriers that would be subject to the
Commission’s proposed disaggregation requirement, U.S. Cellular favors the self-certification
procedure described by the Commission.?*? This approach would be an efficient means of ac-
complishing disaggregation, and would not threaten anti-competitive results because of the safe-
guards the Commission would apply, e.g., an incumbent would be required to file publicly avail-
able information with USAC regarding the incumbent’s disaggregation plan, the incumbent
would also be required to supply maps that would be available for public inspection, and the self-
certification plan would be subject to challenge by interested parties.*"

E. The Commission Should Begin the Process of Redrawing Existing Study

Areas To Create More Narrowly Targeted Service Areas for Purposes of
Connect America Fund Support.

In addition to its proposal regarding disaggregation within existing study areas, the
Commission seeks comment regarding whether it should, in the near term, initiate a process to
redraw incumbent LECs’ study areas for purposes of determining eligibility for support in the
second phase of CAF.%* U.S. Cellular supports such an approach.

The Commission should take appropriate steps to encourage state regulatory commis-
sions to establish new study area boundaries aimed at designing more narrowly targeted service
areas for purposes of disbursing ongoing universal service support pursuant to Phase Il of CAF.

Such an exercise would benefit rural consumers by more narrowly targeting support to areas with

212 5ee Notice at para. 379.
213 See id. at paras. 381-382.
24 |d. at para. 384.
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the highest costs.?*® Further, it may be appropriate for the Commission to adopt minimum federal
criteria for new CAF support areas,?'® but U.S. Cellular would encourage the Commission to in-
itiate a rulemaking for this purpose, in which the Commission could propose and seek comment
on specific criteria.

U.S. Cellular also agrees with the Commission that the current manner in which ETC ob-
ligations apply may not optimize the targeting of support to the areas most in need of support.?*’
Over the longer term, the resizing of study areas should help to address this problem. During the
interim, however, U.S. Cellular supports an option suggested by the Commission that would
permit ETCs to seek regulatory approval to modify their ETC designations “to cover only a por-
tion of the geographic area they currently serve today . . . .”*!8

Finally, the Commission seeks comment on proposals, such as one made by the National
Cable and Telecommunications Association (“NCTA”), to carve out of study areas the portions

that states determine do not need support due to the presence of unsubsidized competition.?*®

U.S. Cellular opposes the mechanism suggested by NCTA in its petition.

215 U.S. Cellular also agrees with CTIA that, in some cases, it would be advisable to consolidate smaller
study areas that are under common ownership, because doing so would “reduce unnecessary support.”
CTIA July 2010 Comments at 19, cited in Notice at para. 385.

218 Notice at para. 384.

27 See id. at para. 387 (footnote omitted) (noting that “[c]urrent ETC obligations apply throughout a des-
ignated service area regardless of whether support is actually provided to an ETC operating within the
designated service area”).

218 Id

21914, at para. 385 (citing NCTA, Reducing Universal Service Support in Geographic Areas that are Ex-

periencing Unsupported Facilities-Based Competition, Petition for Rulemaking, GN Docket No. 09-51
and WC Docket No. 05-337 (filed Nov. 5, 2009) (“NCTA Petition”)).
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While U.S. Cellular agrees that current USF support mechanisms for rural incumbent
LECs may contribute to growth in the size of the high-cost mechanism,??° the NCTA proposal®**
is not a viable means of addressing this problem. As RCA has explained, in its thorough critique
of the NCTA Petition, NCTA’s proposal would fail to advance universal service and competitive
goals in numerous respects, including the fact that it would threaten the delivery of service in the
highest-cost portions of study areas.?” RCA also demonstrates that NCTA’s proposal would not
likely generate any significant reductions in the size of the high-cost support mechanism,?* and
that the proposal would require a cumbersome and burdensome Commission review process.?

The difficulties presented by any proposal to restrict or eliminate USF support in areas in
which there purportedly is unsubsidized competition lead to the conclusion that there are better
ways to efficiently target support to areas with the greatest need. As U.S. Cellular has discussed,
disaggregation within study areas, and the re-sizing of study areas, are two effective options to

achieve this result.

220 gae NCTA Petition at 3.

221 Under NCTA’s proposal, parties could file petition seeking to show that unsubsidized wireline com-
petitors offer service to more than 75 percent of households in a study area (or to more than 50 percent of
households in certain cases, if the petitioner cannot meet the 75 percent test), or that a state has found suf-
ficient competition to substantially deregulate the retail rates charged by the incumbent LEC. If the peti-
tioner makes either of these showings, then the high-cost funding recipient has the burden of demonstrat-
ing the minimum amount of support necessary to ensure that non-competitive portions of the study area
will continue to be served. Id. at 17-20.

222 RCA Comments, GN Docket No. 09-51, WC Docket No. 05-337, RM-11584 (filed Jan. 7, 2010), at 5.
23 1d. at 11-12.
224 1d. at 12-15.
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IX. THE COMMISSION’S PROPOSED LONG-TERM VISION FOR THE
CONNECT AMERICA FUND ISFLAWED BY AMYOPIC RETREAT FROM
COMPETITIVE NEUTRALITY.

U.S. Cellular is concerned that several of the proposals the Commission plans to consider
in connection with adopting ongoing support mechanisms, for use in the second phase of CAF,
would seriously erode the ability of wireless competitive ETCs to meet consumer expectations
that mobile broadband networks, providing high-speed Internet access through the use of the
most advanced technologies, will be accessible in rural and high-cost areas. U.S. Cellular dis-
cusses these concerns in the following sections.

A. The Commission’s Proposal To Fund Only One Broadband Provider in a
Geographic Area Is a Throwback to the Days of Regulated Monopolies.

The Commission seeks comment on the NBP recommendation that “there should be at
most one—whether fixed or mobile—subsidized provider of broadband service per geographic
area . . . .”*® The Commission’s intentions in considering this recommendation are laudatory:
The Commission suggests that the recommended approach will advance its objectives to maxim-
ize the reach of available funds to extend broadband, and to control the size of the Fund.?”® The
recommendation, however, is problematic.

U.S. Cellular has presented arguments in these Comments that restricting universal ser-
vice support to not more than one provider in a service area (through the use of single-winner
reverse auctions) would not be competitively neutral.?” Any proposal to restrict universal ser-
vice support to a single provider in a service area cannot be squared with the judicial interpreta-

tion that USF support mechanisms, in order to comply with the Act, must not only be sufficient

22> Notice at para. 402 (citing NBP at 145).
220 |d. at para. 403.

227 See Sections 111.A.3., V.A., supra.
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to preserve and advance universal service, but also must be competitively neutral. The Alenco
court stressed that:

The [USF funding] program must treat all market participants

equally—for example, subsidies must be portable—so that the

market, and not local or federal government regulators, determines

who shall compete for and deliver services to customers. . . . [T]his

principle is made necessary not only by the economic realities of

competitive markets but also by statute.*?
The Broadband Plan recommendation does not provide for the portability of USF support, and
therefore fails to comply with the Act. As U.S. Cellular has explained, this recommended ap-
proach would install a dominant carrier in service areas, supported by USF funds and insulated
from competition, forcing the Commission to construct a regulatory superstructure intended to
check anti-consumer and anti-competitive incentives of the dominant provider.?*

The Commission presumably is of the view that, if it uses single-winner reverse auctions
to disburse high-cost and CAF support, it will accomplish competitive neutrality because all auc-
tion participants would be treated fairly and the auction would produce a market-driven level of
funding. Even assuming arguendo that there is any basis for these assumptions and expectations,
they are not relevant to the requirement articulated in Alenco. The Act contemplates and requires
universal service mechanisms that work in tandem with, rather than conflict with, the competi-
tive operation of markets. A single-winner reverse auction—or any other mechanism that limits

USF support to a single provider in a service area—cancels out the competitive operation of

markets.

228 Alenco, 201 F.3d at 616 (emphasis added).
229 See Section V.A.1., supra.
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A further problem with the NBP recommendation is that, even if these statutory require-
ments could somehow be shelved, there is little reason to conclude that restricting support to one
provider is necessary to advance the Commission’s goals. With regard to the Commission’s goal
of maximizing the reach of funding to extend broadband services, the recommendation would
risk undercutting this goal by reducing incentives for private investment to deploy broadband in
rural and high-cost areas. U.S. Cellular (and many other competitive ETCs) utilize universal
support to supplement their own investments in deploying mobile networks. In many cases, the
availability of high-cost support plays a critical role in facilitating business decisions to construct
cell sites and undertake other network expansion. By shutting off this support, the NBP recom-
mendation would likely curtail private investment. Doing so could hardly serve the Commis-
sion’s goal of maximizing the reach of funding to aid in the deployment of broadband networks.

In addition, limiting support to not more than one carrier in a service area is not necessary
to control the size of funding mechanisms. The Commission can use other means to accomplish
this objective. In addition to transitioning rural incumbent LECs from an embedded cost dis-
bursement mechanism to mechanisms that create better incentives for efficient operations, and in
addition to reforming universal service contribution requirements to expand the base of contribu-
tors, the Commission has an effective device readily at hand: the portability of funding. If the
Commission required all disbursements to rural incumbent LECs, and to competitive ETCs, to be

230

fully portable,”* then the receipt of universal service support by market entrants would not in-

crease the size of funding mechanisms.?*!

2% Currently, competitive ETC high-cost funding is portable, but rural incumbent LEC funding is not.

231 The Commission has long supported the portability of universal service funding. See USF First Report
and Order, 12 FCC Rcd at 8788 (para. 19) (emphasis added) (finding that “universal service [should] be
sustainable in a competitive environment; this means both that the system of support must be competitive-
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Finally, the Commission seeks comment on proposals to support both fixed and mobile
networks under CAF, rather than funding only one provider in any given service area.?* U.S.
Cellular supports the availability of separate funding for fixed and mobile broadband services,
and has advanced its own proposal for doing s0.%** For the reasons U.S. Cellular has discussed in
these Comments, it opposes the use of reverse auctions as a means of providing disbursements
under these mechanisms, or any requirement limiting support under these mechanisms to one

provider per geographic area (or to one wireline and one mobile provider per area).

B. The Commission’s Proposal To Cap the Phase Il Connect America Fund
Support Mechanism Would Undermine the Achievement of Universal Ser-
vice Goals.

The Commission seeks comment on the following proposal for a funding cap for the
second phase of CAF:
[S]et an overall budget for the CAF such that the sum of the CAF and any existing

high-cost programs (however modified in the future) in a given year are equal to
the size of the current high-cost program in 2010.%%*

Although the Commission points to its discretion to impose cost controls to avoid excessive
Fund expenditures,?®® U.S. Cellular would caution the Commission that possessing this authority

does not mean that exercising it is a good idea.

ly neutral and permanent and that all support must be targeted as well as portable among eligible tele-
communications carriers”). See U.S. Cellular Comments, WC Docket No. 05-337, CC Docket No. 96-45
(filed Apr. 17, 2008), at 14 (emphasis in original) (observing that “[t]he Commission’s real concern about
overall fund size can be easily resolved by carrying out the agency’s intent to fully implement its statutory
mandate to make all support fully portable among all carriers, not just competitive ETCs”).

232 Notice at para. 403 (citing proposals made by AT&T and RCA).
233 See Section 111.C., supra.

%4 Notice at para. 414.

%5 |d. at para. 412.
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There are several problems with the Commission’s proposal. First, the Commission does
not make its case regarding the need for an overall cap. The Commission projects that the size of
the high-cost program this year will be approximately $4.3 billion (roughly the same as last
year),?®® but it provides no empirical evidence, and no reasoned analysis, regarding why this lev-
el of funding necessitates a funding cap. Interested parties are provided with no detailed explana-
tion of why the Commission may believe that this level of funding could threaten the adoption of
broadband by consumers®’ or could threaten the “sustainability” of the Fund. Interested parties
are left to guess at the Commission’s reasons for its tentative view that an up-front and perma-
nent cap is necessary.

Second, the Commission could avoid any need for a permanent cap on Phase Il CAF sup-
port by acting on universal service contribution reform. U.S. Cellular has previously advocated
that “effective universal service reform must extend to reforming the methodology pursuant to

which consumers contribute to the fund[,]”**®

and that, [w]ith interstate and international reve-
nues continuing to fall, reform that spreads the contribution burden across all users of the net-
works that will benefit by USF investments must be undertaken so that the NBP goals can be

achieved.”®** An up-front, permanent cap on universal service support has serious negative im-

2% |d. at para. 414.

27 The Commission asserts “that American consumers and businesses ultimately pay for USF, and that
this contribution burden may undermine the benefits of the program by discouraging adoption[,]” id. at
para. 10, but it provides no analysis to provide any foundation for this concern.

238 U.S. Cellular July 2010 Comments at 6, n.13.

2% |d. Quarterly telecommunications revenues have declined nearly 12 percent in the last two years (from

the first quarter 2009 through the first quarter 2011 (estimated)), and telecommunications revenues
dropped by more than 4 percent in the fourth quarter 2010. Ex Parte Letter from Michael R. Romano, Se-
nior Vice President — Policy, National Telecommunications Cooperative Association, to Marlene H.
Dortch, Secretary, FCC (filed Jan. 27, 2011), Enclosure, “USF Contribution and Distribution: Fiction and
Facts,” at 3.
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plications for the Commission’s ability to provide sufficient funding to meet its goals for broad-
band deployment throughout rural America. In light of these implications, it is extraordinary that
the Commission has chosen to propose such a cap while leaving on the sidelines any considera-
tion of contribution reform.

Third, the Commission should place more reliance on its own representations regarding
the effectiveness of its proposed universal service reforms. For example, the Commission has
indicated that “[w]e believe that our proposals to rationalize investment in modern communica-
tions networks, to better target support, and to employ market-based mechanisms will control
costs and thereby control the contribution burden borne by consumers.”?*° If the Commission is
correct, then there would be no need for an up-front cap on overall support. It would seem pru-
dent for the Commission to adopt a package of reforms and then monitor their effects before
making any decisions regarding the need for an overall cap.

And, fourth, an up-front cap would be fundamentally at odds with President Obama’s
commitment to “invest in the next generation of high-speed wireless coverage for 98 percent of
Americans.”?** More than a decade ago the Commission, in confronting the issue of balancing its
universal service mandate with its obligation to avoid undue burdens on carriers and consumers,
articulated this approach:

Because increased federal support would result in increased contributions and

could increase rates for some consumers, we are hesitant to mandate large in-

creases in explicit federal support for local rates in the absence of clear evidence
that such increases are necessary either to preserve universal service, or to protect

20 Notice at para. 487.

241 president Obama Remarks at 8.
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affordable and reasonably comparable rates, consistent with the development of
efficient competition.?*?

The Commission thus concluded that even large increases in the size of the Fund can be justified
if they are necessary to meet statutory goals. In U.S. Cellular’s view, consumers in rural America
would be better served by the balancing the Commission undertook in the USF Seventh Report
and Order, rather than the approach proposed in the Notice. It would seem incongruous to begin
the pursuit of President Obama’s commitment by imposing a cap on universal service support.
While deciding to propose an overall CAF cap, the Commission does acknowledge that,
“[o]n the other hand, . . . high costs [are] required to deploy ubiquitous mobile coverage and

1243

very-high-speed broadband to every American[,] and asks “whether additional investments in

universal service may be needed to accelerate network deployment.”?** In assessing whether ad-
ditional investments are needed, it is useful to recall that the Broadband Plan estimates a broad-
band availability gap of $24.3 billion,?* and concludes that:
Closing the broadband availability gap and connecting the nation will require a
substantial commitment by states and the federal government alike. This com-
mitment must include initial support to cover the capital costs of building new
networks in areas that are unserved today, as well as ongoing support for the op-
eration of newly built networks in areas where revenues will be insufficient to
cover ongoing costs.*°

The Commission should pursue this substantial commitment by devising means of providing ad-

ditional funding, rather than proposing an overall cap on funding.

22 USF Seventh Report and Order, 14 FCC Rcd at 8111-12 (para. 69), quoted in RCA Jan. 2010 Com-
ments at 14.

3 Notice at para. 414.

244 |d

25 NBP at 137, Exhibit 8-B.
#%1d. at 139.
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If the Commission nonetheless decides to impose a cap, then U.S. Cellular suggests that
the baseline for the cap should be subject to a quarterly annual inflation adjustment.?*’ Providing
for an inflation adjustment would not likely undermine the policy objectives that might lead the
Commission to impose a cap, but would make some amount of additional funding available to
assist in meeting the Commission’s commitment for broadband deployment.

The Commission also asks what factors it should consider in “sizing” CAF.**® Of the var-
ious “levers that could impact the level of financial commitment required from the federal uni-
versal service fund to achieve [the Commission’s] goals,”?** U.S. Cellular believes that the most
important are the affordability of voice and broadband services, and service and rate compara-
bility. The Commission should arrive at affordability and comparability definitions that will best
serve consumers in rural and high-cost areas, and then determine the level of support that may be
required to achieve affordability and reasonable comparability, based on these definitions.

The Commission also notes that whether it funds more than one network per area is one
of the levers to be considered in sizing CAF, presumably because the Commission anticipates
that funding more than one network would drive up the size of CAF. As U.S. Cellular has ex-

plained, however,*®

the Commission could avoid any upward pressure on the size of CAF by
requiring the full portability of support among funding recipients in a given service area.
Finally, the Commission asks for comment on whether it should be focused on sizing

CAF to ensure that the total universal service program, not just the high-cost program, remains at

?7 See Notice at para. 414,
8 |d. at para. 415.
249 Id

20 see Section IX.A., supra.
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its current size.®* If the Commission finds it necessary to impose an up-front CAF cap, the cap
should not be extended to other support programs (i.e., the low income, schools and libraries, and
rural health care programs), but instead should be limited to the high-cost program. These other
programs are important to achieving the goals of universal service, and, therefore, should not be
subject to a restrictive cap.

C. Instead of Choosing Between the Less Problematic of Two Flawed Options

for Distributing Phase Il Connect America Fund Support, the Commission
Should Rely on a Cost Model.

The Commission proposes two approaches for targeting and distributing CAF funding in
the long term. First, the Commission proposes to use a competitive bidding mechanism to award
funding to one provider per geographic area in all areas designated to receive CAF support.?>
Alternatively, the Commission seeks comment on an approach under which, in each service area,
the Commission would offer the current COLR for voice services (i.e., most likely a wireline in-
cumbent LEC) the opportunity to exercise a “right of first refusal” to provide both voice and
broadband services to customers in the area for a specific amount of ongoing support.?

As a general matter, U.S. Cellular opposes any use of reverse auction mechanisms for the

2% As U.S. Cellular has discussed, the use of a forward-looking

disbursement of CAF support.
economic cost model, which targets support to high-cost areas and identifies an amount of fund-
ing that is fully portable, would serve more effectively to preserve and advance universal ser-

vice.?®

1 Notice at para. 416.
2 |d. at para. 418.
53 |d. at para. 431.
4 See Sections IV.A., V., supra.
2 See Section V.C., supra.
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Faced with the Commission’s two alternatives, however, U.S. Cellular suggests that the
Commission should not pursue the ROFR option. Such an approach would not be market-driven
under any formulation, and thus would be out of step with the Commission’s efforts to devise
disbursement mechanisms that will serve to replicate, in some fashion, the workings of market
forces.

Moreover, as U.S. Cellular has discussed, the ROFR alternative would shut off access to
universal service support for providers of mobile broadband services in service areas that would
become the exclusive territory of the incumbent LECs who choose to exercise the ROFR option.
Such an outcome would conflict with the Commission’s goal of accelerating deployment of mo-
bile broadband networks.?*® The ROFR alternative also would not be competitively neutral, be-
cause it would inhibit competitive entry and provide a source of funding to rural incumbent
257

LECs (i.e., direct election of funding) that would not be available to competitive ETCs.

X. CONCLUSION.

U.S. Cellular respectfully urges the Commission to design universal service support me-
chanisms, and to develop a transition for the implementation of those mechanisms, in a manner
that focuses on several key objectives. In keeping with the phenomenal level of consumer de-
mand for mobile broadband services, the Commission’s modernized universal service mechan-
isms should give priority to bringing mobile broadband to consumers throughout the Nation.

The Commission also should redirect its efforts to the task of ensuring that its support
mechanisms work in harmony with the goal of capturing the benefits that competitive markets

are capable of providing to consumers in rural and high-cost markets. One important step in this

2% See Section II.A., supra.
7 See Section 111.A.3., supra.
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direction would be for the Commission to abandon its reverse auction experiment, and to rely
instead on a forward-looking economic cost model as the mechanism for disbursing CAF sup-
port. Another important step would be for the Commission to apply, rather than dismantle, its
principle of competitive neutrality as it designs and implements its new funding mechanisms.
Finally, the Commission should place greater reliance on the effectiveness of its various
reform proposals to control overall growth in the size of the Fund, thus eliminating any need to

impose up-front caps on the Fund.
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